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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs A Dudley

Scheme
:
Chubb Security Pension Fund (the Fund)

Trustee
:
Trustee of the Chubb Security Pension Fund (the Trustee)

Administrator
:
Chubb plc (the Administrator)

MATTERS FOR DETERMINATION 

1. Mrs Dudley believes her late partner, Mr Taylor, completed an Expression of Wish form nominating her as the recipient of his death benefit under the Fund.  Following Mr Taylor’s death, however, the Trustee paid the death benefit to his brother.  Mrs Dudley has brought this issue to me for investigation, as she believes she should have been the recipient of the death benefit.  Alternatively, Mrs Dudley believes she should have been reimbursed for the funeral expenses she incurred, being a benefit available from the Fund.

2. Some of the issues before me might been seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

JURISDICTION
3. Section 146(1)(a) of the Pension Schemes Act 1993 (as amended) allows me to investigate complaints made to me by or on behalf of an actual or potential beneficiary of a scheme.  Section 146(7) provides that:

(7)
The persons who, for the purposes of this Part are actual or potential beneficiaries in relation to a scheme are -

(a) a member of the scheme, 

(b) the widow or widower, or any surviving dependant, of a deceased member of the scheme; 

(ba)
a person who is entitled to a pension credit as against the trustees or managers of the scheme; 

(c)
where the complaint or dispute relates to the question

(i)
whether a person who claims to be such a person as is mentioned in paragraph (a), (b) or (ba) is such a person, or 

(ii)
whether a person who claims to be entitled to become a member of the scheme is so entitled, 

the person so claiming.

4. Regulation 1A of the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 (as amended) provides:

Persons entitled to benefits to be regarded as members for the purposes of section 146(7) of the 1993 Act
1A
For the purposes of section 146(7) of the 1993 Act (persons who are actual or potential beneficiaries) a person shall be regarded as a member of a scheme if he is, or has been, entitled to the payment of benefits under it.

5. Mrs Dudley is claiming that, either she was entitled to receive the death benefit in respect of Mr Taylor, or that she was entitled to reimbursement of funeral expenses from the Scheme.  Either way, she is claiming an entitlement to payment of benefits under the Scheme and, for the purposes of my jurisdiction, may be regarded as claiming to be a member in accordance with section 146(7).

THE FUND
6. Mr Taylor was a member of the Fund from 1 April 1975, but elected to be treated as a “New Basis” member with effect from 1 January 1988.  The benefits payable in respect of such members were set out in the “Guide to the Chubb Security Pension Fund (for members on the ‘New Terms’ only)” (the Guide).  The Rules in place at the time did not deal with members in this category and the new rules (amended to include “New Basis” benefits after Mr Taylor’s death) applied from 6 April 1997, but only to members still in pensionable service or to new members joining after that time.  Thus, the governing documentation for Mr Taylor’s membership was the Guide.

7. The Guide comprised a series of leaflets.  The leaflet entitled “Benefits payable on death” advises:

“This leaflet gives details of the benefits which can become payable to your dependants if you die, whether you are a current member, retired pensioner or have left the Company with an entitlement to a Preserved Pension.

If you are not married, the Trustee Company may agree to award a dependant’s pension (of not more than the spouse’s pension would have been) if you leave someone similar to a spouse who is considered to be substantially financially dependant on you.

…

FORMER EMPLOYEE WITH A PRESERVED PENSION
If you die before your Preserved Pension becomes payable, the benefits payable immediately may include:-

· Cash lump sum

· Spouse’s (or financial dependant’s) pension

Cash Lump Sum
…

The cash lump sum may be paid at the discretion of the Trustee Company in the same way as if you died while still employed by the Company – see ‘Expression of Wish’ on this leaflet.

…

GENERAL PAYMENT DETAILS

Expression of Wish
The Life Assurance Benefit payable on death may be paid at the Trustee Company’s discretion.  What this effectively means is that they decide to whom the Life Assurance Benefit should be paid.  …

However, you can and should complete an ‘Expression of Wish’ naming one or more people as beneficiaries.

An ‘Expression of Wish’ is not binding on the Trustee Company but it will provide an influential guide in the exercise of their discretion.”

8. Although the rules in force at the time did not deal specifically with New Basis members, the “Named Class” of individuals to whom the Trustee would normally be able to consider for payment of the death benefit included:

“any beneficiary … who or which is shown to the satisfaction of the Trustees to be entitled to any interest in the Member’s estate under any testamentary disposition made by the Member …”

This definition has been carried though to the current set of rules.

9. Rule 11 of the rules in force at the time sets out the Trustee’s discretionary power in relation to death benefits for the general Fund membership.  Rule 11(a) provides:

“If any Participating Company or other person not included in the Named Class has paid the funeral expenses of a deceased Member the Trustees may deduct from any lump sum which is expressed to be payable in accordance with this Clause on the death of such member an amount equal to the funeral expenses so paid and pay the amount so deducted to the Participating Company or the person who has paid such funeral expenses.”

10. Rules 11(b) provides that, where the power to pay the death benefit has not been exercised within two year’s of the member’s death, it shall be paid to the member’s personal representative.  

MATERIAL FACTS
11. Mr Taylor was a member of the Fund until his employment with Chubb & Son (Chubb) ceased on 31 December 1995.  

12. On 4 April 1996, Mr Taylor and Mrs Dudley were visited by Mr Coombs of Sedgwick Noble Lowndes (Sedgwick), an Independent Financial Adviser.  This meeting had been arranged by Chubb to discuss Mr Taylor’s options in connection with his deferred pension.  Mrs Dudley says that, during this visit, Mr Coombs produced a document which she believed to be an Expression of Wish form for Mr Taylor to complete.  Mrs Dudley says that: “Mr Coombes (sic) stated that this form would be his final wish and no one could make any mistake then regarding the pension.” Mrs Dudley says that Mr Taylor stated that he did not want his brother, Mr S Taylor, to receive anything.  Mrs Dudley says that Mr Taylor completed the form nominating her as his beneficiary.  She says the form was signed and witnessed by Simon Dudley.

13. Mr Taylor died on 17 April 1996.  Mrs Dudley was executor of Mr Taylor’s Will and residuary beneficiary.  Mr Taylor’s death benefit under the fund was £4,477.44.

14. Mr Coombs wrote to Mrs Dudley on 7 May 1996, stating that Sedgwick had informed the Administrator of Mr Taylor’s death.  He said the Administrator would contact the Trustee who should be in contact with her directly regarding any death benefits.  Mrs Dudley says she did not hear anything, which she attributed to the fact she did not receive the death certificate until December 1996.  However, in April 1997, Mrs Dudley’s solicitor wrote to Sedgwick, which responded saying that the death benefit had been paid out of the Fund on 4 April 1997.  On 12 May 1997, the Administrator responded to an enquiry from Mrs Dudley’s solicitor advising that: “benefits had been disposed of at the Trustees discretion in accordance with the powers under the Trust deed and rules”.  The Administrator said it was unable to divulge the identity of the beneficiary.

15. A copy of the relevant Trust Deed and Rules were requested by Mrs Dudley’s solicitor on 21 May 1997.  The Administrator responded on 30 May 1997 saying a copy would be made available for inspection at its offices on reasonable notice, or on provision of £20.  The payment was not sent by Mrs Dudley’s solicitor until 11 September 1997, although I understand much of this delay related to an application for further legal aid.  An extract from the Fund’s Rules was sent on 26 January 1998.  The Administrator accepts there was a delay in their provision, but says the delay in making payment was substantial.

16. Following Mr Taylor’s death, the Administrator made enquiries about the content of Mr Taylor’s Will, obtained information about Mr Taylor’s partner (Mrs Dudley) and details of all immediate family, including relationships and ages.  Part of this investigation was undertaken by Mr T Geen, the employer’s Regional Director – Personnel.  Mr Geen says he spoke with Mrs Dudley and to Mr S Taylor and his wife.  

17. Mrs Dudley submits that, to her knowledge, she has never spoken to Mr Geen and has never received any correspondence from him.  

18. An internal memorandum dated 10 March 1997 was addressed to Mr P Durrant of the employer’s Pensions Department and referred to Mr Geen’s conversation with Mrs Dudley.  Mr Geen recorded that, during the conversation, Mrs Dudley said that Mr Taylor had “signed things over to her”.  Mr Geen noted that, in his Will, Mr Taylor had referred to all monies, including redundancy monies, going to Mrs Dudley.  Mr Geen stated, of his conversation with Mrs Dudley, that:

“She told me that a few months after his termination from [the employer] Mr Taylor and her had an appointment with Mr Michael Coombes (sic) from Sedgwick Noble Lowndes.  I have spoken to Mr Coombes (sic) who confirms that he saw them at Mrs Dudley’s home in February 1996.  He told me that at the interview Mr Taylor made it clear to him that he wanted Anne Dudley to have everything he owned …”

19. This is supported by a letter from Mr Coombs to Mrs Dudley’s solicitor dated 4 July 1997, in which Mr Coombs states that:

“I took details from Mr Taylor and discussed with him his objectives for the future, his attitude to investment risk and, if a transfer to a personal arrangement proved to be viable, to whom any benefits should be payable, in the event of his death.  I can confirm that his wishes were that 100% of any benefits should be paid to Mrs Dudley.”

20. The Trustee says that it considered the information obtained by Mr Geen, together with a copy of the death certificate and an Expression of Wish form, dated 12 September 1987, in which Mr Taylor had nominated Mr S Taylor as recipient of the lump sum death benefit.  It then exercised its discretion to pay the lump sum death benefit of £4,477.44 to Mr S Taylor.

21. The Expression of Wish form referred to by the Trustee was completed in by Mr Taylor in September 1987.  It provided that:

“In the event of my death in service I wish the Trustee Company to exercise its discretion under the Scheme Rules to apply the lump sum benefits arising under the above Scheme for the benefit of the following dependant/s in the proportion/s shown”

Mr Taylor clearly indicated Mr S Taylor to be the beneficiary of the full proportion of benefits.

22. The Trustee says that neither it, the employer, nor the Administrator had any knowledge of there being any other Expression of Wish form in existence as at April 1997, when the Trustee agreed payment of the death benefit.

23. The Trustee further says that it has always placed great emphasis on the Expression of Wish form and that members were given frequent opportunities to update or revise their Forms and were sent annual reminders.  One of the current Trustee Directors was a Trustee Director in 1997, when payment of Mr Taylor’s death benefit was being considered.  While he is unable to recall the specific discussions surrounding this case, he is of the opinion that such cases were always carefully considered by the Trustee.

24. The Secretary to the Trustee has told me:

“Mr Taylor’s brother was employed by one of the Chubb companies at the time of his brother’s death.  It is quite possible that other information regarding Mr Taylor, his brother and his partner was known to the Trustee Directors, most of whom were employed by the Company.  We know that there was bad blood between Mrs Dudley and Mr Taylor’s brother.  The Trustee knew that Mr Taylor’s will had been challenged and, I believe, the reason for this.  The basis of the challenge was an allegation by Mr Taylor’s brother that his brother ‘did not know what he was doing’ (in completing the will) due to his failure to take prescribed medication.”

25. The Trustee says it considered the payment of a discretionary dependant’s pension to Mrs Dudley.  It submits it had no established practice of granting such pensions.

26. In March 1998, in response to a letter from Mrs Dudley’s solicitor, Mr Coombs stated:

“… Sedgwick Noble Lowndes … contacted Mr Taylor to offer our transfer counselling service, whereby we provide advice on the options available in respect of deferred pension benefits.

…

I explained to Mr Taylor and Mrs Dudley what the service entailed but, more specifically to the point in question, I explained to Mr Taylor that, in the event of a transfer of the cash equivalent to another arrangement, we would normally “mirror” any death benefits provided by the ceding scheme, unless instructions were given to the contrary.  Mr Taylor said that he had nominated Mrs Dudley as the beneficiary of any death-in-service benefits payable by the Chubb & Son Pension scheme and he would want that to be the case in the future.  …

… my only mandate was to investigate the viability of a transfer to a Section 32 Buyout Policy or a Personal Pension Plan …”

27. The Administrator says it did not become aware of the allegation that Mr Taylor had completed a new Expression of Wish form in April 1996, until April 1999.  The Administrator submits:

27.1. The meeting held on 4 April 1996 between Mr Taylor and Mr Coombs was arranged to discuss the possible transfer of Mr Taylor’s deferred pension to a buy-out policy or personal pension arrangement.  

27.2. Given this, the Administrator says it is surprised that Mr Coombs would have taken an Expression of Wish form.  

27.3. With respect to Mrs Dudley’s indication that Simon Dudley witnessed Mr Taylor’s signature, an Expression of Wish form does not include a space for the signature to be witnessed.  

27.4. It may be that the form signed by Mr Taylor on 4 April 1996 was not an Expression of Wish form.

27.5. Even if Mr Taylor had completed an Expression of Wish form at that meeting, it does not bind the Trustee.

28. Mrs Dudley sought the advice of OPAS, the Pensions Advisory Service in March 1999.  Mrs Dudley also raised with OPAS the question of whether she was entitled to be reimbursed for the funeral expenses she had incurred.  Her reading of the Fund’s Rules led her to believe she should have been as a funeral expenses benefit was available where the cost had been borne by someone other than the person who received the death benefit.  Mrs Dudley has provided me with details of the costs and the receipt for the funeral expenses dated 8 May 1996, confirming that she had paid £965.00.

29. Mr Taylor’s Will provides that:

“I hereby revoke all Wills and Codicils made by me at any time heretobefore, I appoint ANNE DUDLEY to be my Executor, and direct that all my debts and Funeral Expenses shall be paid as soon as conveniently may be after my decease.”

30. I have been provided with the minutes from various Trustee meetings.  The minutes from the meeting of 18 December 1996, where the minutes record:

“Mr C Taylor – Deceased
The death of this member who had been made redundant was reported to the Trustees.  It was believed that Mr Taylor’s personal circumstances were complicated.  If any benefits were payable the Trustees would need to have the position fully researched prior to exercising discretion.”

31. The minutes from the meeting of 29 January 1997 record:

“Mr Taylor had died in the summer of 1996 and had a preserved pension within the Fund.  Personnel were compiling a Report regarding the family circumstances identifying dependents (sic) and other relevant matters.  It was anticipated that this Report would be available shortly and the Trustees requested that this be expedited.”

32. The minutes from the meeting of 26 March 1997 record:

“The Sub-committee had decided to pay the lump sum death benefit to [Mr Taylor’s] brother.”

33. In September 1999, the Administrator (now Williams plc) wrote to Mrs Dudley saying the files indicated she was considered for a spouse’s pension at the time of Mr Taylor’s death, but the decision was made not to award one.  The Administrator stated, however, that should Mrs Dudley present evidence that supports the proposition she was financially dependent on Mr Taylor at the date of his death, the Trustee would review the situation.  

34. Mrs Dudley was provided with the relevant forms to enable a claim for financial dependency.  However, she responded to the Administrator that:

“ …upon reading [the form], it does no[t] seem relevant.  The relationship with Carl Taylor was that of partner and the length of time our relationship was, was nine years.  I was not dependent on Carl, at the time of his death I was on Job Seeker Allowance, and Carl was on Incapability Benefit.  Carl was even more dependent on me for the last six months of his life.”

35. The Administrator advised Mrs Dudley that, because the provisions of the Fund only permitted a pension to be paid to a spouse or financial dependent, the fact she had not been financially dependent upon Mr Taylor at the time of his death meant the Trustee had no discretion to pay her a pension.

36. Mrs Dudley then invoked the Internal Dispute Resolution Process, without success.  However, in its stage 2 decision, the Trustee expressed sympathy with Mrs Dudley’s situation and made an ex gratia offer of £1000 in resolution of her complaint, subject to her agreement not to pursue her complaint with OPAS, my office or other legal channels.

37. Mrs Dudley decided to bring her complaint to me and, in its response, the Trustee advised the offer was deemed to have been withdrawn.

38. Also, in the joint response from the Trustee and Administrator, reference was made to Mrs Dudley’s concern about the general delays in dealing with her complaint.  It was submitted that there were lengthy delays in both parties responding to each other.  In the Administrator’s case, these were mainly attributable to the time taken to obtain legal advice, appropriate information and instructions from the Trustee.

39. Mrs Dudley submits she was considered as Mr Taylor’s common law wife.

40. The Trustee further submits:

40.1. If I find that the original decision to pay the death benefit to Mr S Taylor is invalid, this potentially triggers rule 11(b) and the death benefit will go to Mrs Dudley by default, being residual beneficiary under Mr Taylor’s will.  The Trustee says this is not an equitable solution, as it would exclude the interests of Mr S Taylor from the Trustee’s consideration.

40.2. As Mr S Taylor was named in the Expression of Wishes form, he was within the class of potential beneficiaries to be considered.  Mrs Dudley was also in that class and, thus, received the same due consideration.  The Trustee says the Expression of Wish form is usually the starting point in determining who should receive the death benefit.  As annual reminders to update this form were sent out, the Trustee does not see how its decision can be seen as one that no reasonable body of trustees properly directing themselves could have reached.

40.3. The Court of Appeal’s decision in Edge v Pensions Ombudsman [1999] 4 All ER 546 means that I am limited in respect of the nature of the complaints I consider and the directions I make, insofar as they directly affect third party interests.  The Trustee refers to the following passage (paragraph 78 of the judgement):

“If the true position is that no effect can be given to his determination in a case where that determination is adverse to the rights or interests of persons who are not bound by it, it is impossible to attribute to the legislature, in the absence of plain words, an intention that the Ombudsman should expend what are, no doubt, limited resources provided from public funds in pursuing an investigation which may lead to that result.”

In this case, Mr S Taylor, being the recipient of the death benefit, is clearly at risk of having his interests adversely affected, yet is not bound by my determination.

CONCLUSIONS
41. It is not clear what form was completed by Mr Taylor, in the presence of Mr Coombs, in April 1996.  Mrs Dudley felt sure it was an Expression of Wish form, but her comment that Mr Taylor’s signature was witnessed, suggests it was something else, given that an Expression of Wish form does not provide for a witness.

42. There is a dispute as to whether or not Mr Geen spoke with Mrs Dudley.  The evidence leads me to the view that he did: the information he says he obtained is consistent with that she was likely to have provided.  

43. An Expression of Wish form does not bind the Trustee to pay the death benefit to the person nominated therein.  Nor is the Trustee bound by other expressions made by the Scheme member either orally or in writing (such as in a will).

44. The Trustee did not have an Expression of Wish form nominating Mrs Dudley.  The Expression of Wish form it held, nominated Mr S Taylor as the sole beneficiary.  

45. The Trustee learnt that Mr Taylor had left his residuary estate to Mrs Dudley.  This brought Mrs Dudley within the Named Class of individuals to whom the Trustee might properly consider paying the death benefit.  The Trustee also became aware that, whatever doubt there may be as to whether anything was put in writing, Mr Coombs supported Mrs Dudley’s contention that Mr Taylor wanted to leave everything to Mrs Dudley.  Mr Coombs was not, however, someone who was in a position to make any commitment on behalf of the Trustee.

46. The Trustee had all the relevant information to hand and there is no evidence that it placed any weight on irrelevant factors.  It is not for me to decide what I would have done in the circumstances; I have to consider whether the Trustee’s decision to pay the death benefit to Mr S Taylor was so unreasonable that no properly directed trustee body could have made the same decision.  

47. Given annual reminders to update the form were sent to members, it was reasonable for the Trustee to assume the Expression of Wish form still recorded Mr Taylor’s wish, despite the fact it was some nine years old when Mr Taylor died.  Although Mr Taylor had entered into a relationship since the completion of the Expression of Wish form, Mr S Taylor was still within the realm of people to whom the death benefit could reasonably be paid.  If Mr Taylor had wished to change his mind about the death benefit, the onus was on him – the member – to communicate this change of mind to the Trustee.  The available evidence clearly supports the fact that the Mr Taylor intended for all his money to go to Mrs Dudley under his Will but, as I have said, this is not binding on the Trustee.  In light of this, the Trustee’s decision was not of a kind that no reasonable trustee body could have taken.

48. I acknowledge Mrs Dudley considers there has been an injustice in that she considers Mr Taylor’s wishes have not been carried out.  However, irrespective of who was named on the Expression of Wish form, be it Mrs Dudley or Mr S Taylor, the Trustee had adequate information about Mrs Dudley in order to properly exercise its discretion and it did so in a manner which I do not consider to be perverse.

49. While the funeral expenses benefit was not mentioned in the Guide, the benefit was available at the time of Mr Taylor’s death.  However, rule 11(a) granted the Trustee the discretionary power to pay the funeral expenses benefit only to a person or Participating Company “not included in the Named Class” (my emphasis).  Mrs Dudley was included in the Named Class, by virtue of being entitled to benefit under Mr Taylor’s Will.  Therefore, the Trustee had no discretion, under this rule, to consider paying the funeral expenses benefit to Mrs Dudley.  It is unfortunate the Trustee did not address this point earlier with Mrs Dudley, but as it is a benefit to which she was not entitled, she has suffered no loss.

50. Mrs Dudley notes that she was considered as Mr Taylor’s common law wife, however, as is set out in the Guide (see paragraph 7), Mrs Dudley either needed to be married to Mr Taylor to be entitled to the spouse’s pension or, if “someone similar to a spouse”, she needed to satisfy the Trustee that she was financially dependent upon Mr Taylor.  Mrs Dudley did not fulfil either criteria.  Different criteria applied to those who come within the definitions of potential recipients of death benefits.

51. Given my conclusions with respect to the death and funeral expenses benefits, there is no need to address the Trustee’s further arguments.

52. I have, however, directed a modest award to compensate Mrs Dudley for the delays suffered by her in attempting to gain information and responses to enquiries she made.  While I note that the Trustee and Administrator were generally co-operative, they were both aware of the role Mrs Dudley played in Mr Taylor’s life and, therefore, the reason for her interest, yet there was delay which I see as maladministration.  

DIRECTIONS
53. I direct that, within 28 days of the date of this determination, the Trustee pay Mrs Dudley the sum of £150 in recognition of the distress and inconvenience caused to her by having to pursue her complaint.
DAVID LAVERICK

Pensions Ombudsman

24 March 2004
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