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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs M C Clough

Scheme
:
Teachers' Pension Scheme

Manager
:
Department for Education and Skills (Dfes)

Administrator 
:
Teachers’ Pensions

MATTERS FOR DETERMINATION
1. Mrs Clough says that she is entitled to a death grant following the death of her husband in 1999.  Dfes does not agree.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is usually not necessary to distinguish between them.  This Determination should therefore be taken as the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.  

MATERIAL FACTS

3. Mrs Clough’s husband, David Clough, was employed as a teacher.  He became ill and in May 1999 he applied for ill health retirement benefits.  

4. On 13 July 1999 St Helens Metropolitan Borough Council’s Director of Community Education and Leisure Services wrote to him.  The letter, in part, said:

“As you know … I have received a report from the Authority’s Medical Adviser certifying that you are permanently unfit to work as a teacher …

Accordingly, I must confirm that your employment with the Authority is to cease.  …

In accordance with your conditions of service you will receive 12 weeks pay in lieu of notice.

Your employment will therefore be terminated with effect from 31st August 1999.  …”

5. On 30 September 1999 Mr Clough was notified that his application for ill health retirement had been accepted.  Mr Clough’s former employer was asked to confirm his last day of service which the employer did on 19 October 1999.  An award of benefits was made on 26 October 1999 on which date Mr Clough’s lump sum retirement benefit was, without prior notification to Mr Clough, paid into his bank account.

6. Mr Clough died on 31 October 1999.

7. The Scheme is governed by regulations.  Regulation E20 of the Teachers’ Pensions Regulations 1997 (the Regulations) provides:

“E20.  – (1) Subject to paragraph (6), if at the time of his death a person – 

(a) was in pensionable employment, or

(b) was paying additional contributions under regulation C9 or C10, or

(c) had, not more than 12 months earlier, ceased to be in pensionable employment while incapacitated,

a death grant may be paid.”

8. Paragraph (6) says:

(6) If a person who has at any time been in pensionable employment dies and – 

(a) no death grant could be paid under paragraph (1) or (3), or

(b) the amount of such death grant would be smaller and no pension becomes payable under regulation E26 to a surviving spouse or a nominated beneficiary,

a death grant equal to the balance of his contributions, calculated in accordance with regulation C13 as at the date of his death, may be paid.”

9. Paragraph (3) does not apply as it deals with a person who has ceased to be in pensionable employment and dies without having become entitled to the payment of retirement benefits and no death grant is payable under E20(1).

10. Mrs Clough considered that her late husband fell within regulation E20(1)(c) and that she ought to have been paid a death grant of twice his salary.

11. Dfes said that as an award of retirement benefits had been made on 26 October 1999 Mr Clough fell within regulation E21 which deals with death benefits after retirement.  That regulation, in so far as is relevant provides:

“Supplementary death grant

E21.  – (1) Subject to paragraph (5), this regulation applies where a person dies who –

(a) has become entitled to the payment of retirement benefits, and

(b) is not in pensionable employment.

(2) If –

(a) at least 10 years’ reckonable service was taken into account in calculating the person’s retirement benefits, and

(b) the total of the amounts paid in respect of them is less than his average salary, 

a supplementary death grant equal to that deficiency …..may be paid.”

12. The effect of regulation E21 is that if the total amounts of pension and lump sum paid up to the date of death do not exceed the average salary then a supplementary lump sum can be paid.  However, as in Mr Clough’s case the lump sum and pension arrears paid in respect of his retirement on the grounds of ill health exceeded his average salary, no supplementary death grant was payable to Mrs Clough.

13. Dfes referred to the wording of regulation E20(2) which provides:

“(2) The amount of a death grant under paragraph (1) is the greater of :-

(a) the amount which if on the date of the person’s death he had ceased to be employed on becoming incapacitated, would have become payable by way of retirement lump sum or short-service incapacity grant or both, and 

(b) (i) in a case of death occurring before 1st April 1988, his average salary, or

(ii) in the case of a death occurring on or after 1st April 1988, twice his average salary,

less, in either case, the amount of any retirement lump sum or short-service incapacity grant previously paid to him.”

14. Dfes said that the words “would have become payable by way of retirement lump sum” in paragraph E20(2)(a) implies that the amount had not yet become payable so that if that amount was already payable, a death grant under E20 would not be paid.  Dfes said that Mr Clough’s benefits were payable from 1 September 1999 and therefore when he died, on 31 October 1999, he was already entitled to payment of his ill health benefits.  

15. Dfes accepted that the wording of paragraph E20(2)(a) envisaged that there were circumstances where a retirement lump sum would already have been paid.  Dfes said that the power (to make a deduction from any previous payment) was applicable not just in circumstances similar to the present case but in the event of the death of a pensioner who had returned to pensionable employment.  

16. In a letter to the Pensions Advisory Service (OPAS) whom Mrs Clough’s solicitors consulted on her behalf, Dfes said that regulation E20 did not apply as it provided for the payment of a death grant to a person who at the time of his death had, not more than 12 months earlier, ceased to be in pensionable employment while incapacitated.  Dfes argued that Mr Clough was not incapacitated when he was in pensionable employment as his incapacity was not established until September 1999, several weeks after he had ceased pensionable employment on 31 August 1999.

17. Mrs Clough’s OPAS advisor sought a legal opinion from Baker & McKenzie, solicitors, which supported Mrs Clough’s view.  Dfes said that regulation E20(1)(c) only applied where benefits had not gone into payment.  As Mr Clough had applied for and received ill health benefits before he died, that regulation did not apply.  

18. A further opinion was sought from Baker & McKenzie who maintained their original view.  A copy of that further opinion was forwarded to Dfes who said in reply in letter dated 9 May 2002:

“Whilst not disregarding the legal advice ….  We intend to exercise the discretion afforded by regulation E20 and a further payment will not be made in respect of the late Mr Clough.

It has never been intended that the [Scheme] benefit structure should provide a duplicate entitlement to benefits.  We are satisfied that the discretion in regulation E20 allows the [dfes] to adopt a policy of not paying a death grant in respect of a period (or periods) of reckonable service for which retirement benefits have became payable.”

19. Mrs Clough remained dissatisfied and referred the matter to my office.

20. Teachers’ Pensions confirmed that Mr Clough’s ill health benefits paid from 1 September 1999 were a pension of £14,133.97 per annum plus a lump sum of £42,401.90.  A death grant of twice his annual salary would have amounted to £63,921.88.  

21. Dfes has supplied a copy of leaflet 450 which deals with benefits payable to members’ beneficiaries.  The leaflet states, under the heading “Death of a Member before Retirement” that there are two types of death grant: “in service” and “out of service”.  The leaflet goes on to say that an “in service” death grant is payable, in the case of a member who dies within 12 months of leaving pensionable employment due to ill health but who is not in receipt of retirement benefits.  An “out of service” death grant is payable where a member dies after leaving pensionable service but before receiving retirement benefits.  The leaflet also deals with death grants payable on the death of a member after retirement.  In the case of a member who died before 31 March 2000 the leaflet says that a supplementary death grant will be paid to make up any difference between the total amount of benefits (lump sum and pension) received before the member died and his final average salary.

22. Mr Clough had also made Additional Voluntary Contributions (AVCs) with Prudential who agreed, at Mrs Clough’s request, to withhold payment of benefits until her dispute with Dfes regarding her main Scheme benefits has been resolved.  

23. Mrs Clough has said that pressure was put on her husband when he was on sick leave to resign, which he did, as this enabled the school where he was employed to seek a permanent replacement.  She says that he could have remained on sick leave until January 2000 (and, had he done so his death would have been in service so that the death grant of twice his annual salary would have been payable.) 

CONCLUSIONS

24. The decision not to pay a death grant was made by Dfes and it is upon that decision that Mrs Clough’s application centres.  I see no reason to criticise Teachers’ Pensions.

25. It is accepted that Mr Clough did not at the time of his death come within regulation E20(1)(a) or (b).  The argument centres upon E20(1)(c).  

26. There is no dispute that Mr Clough was in pensionable employment as a teacher and that he had ceased to be in pensionable employment not more than twelve months earlier than his death: his employment was terminated and his last day of service was 31 August 1999.  Thus the argument centres on whether he was incapacitated at the time when his pensionable employment ceased.  Dfes has argued that this criterion was not met because his incapacity was not formally determined until after he had left service.  I do not accept that argument.  

27. Incapacitated is defined in Schedule 1 of the Regulations as:

“A person is incapacitated –

(a) in the case of a teacher, an organiser or supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so”

28. The letter dated 13 July 1999 (extracts from which are set out above) makes it clear that Mr Clough was permanently incapacitated before he left service and that was the reason why his service was terminated.  

29. Thus regulation E20(1)(c) does apply.  

30. As to the wording of regulation E20(2)(a) and in particular the words, with reference to retirement lump sum or short service incapacity grant, which “would have been payable”, I do not see that those words modify the meaning of regulation E20(1) as Dfes suggests.  Regulation E20(2)(b) goes on to provide that the amount of any retirement lump sum or short service incapacity grant previously paid must be deducted from the death grant so clearly envisages that there are circumstances, whether such as in this case or where a pensioner has returned to pensionable employment, in which such payments will already have been made.  Regulation E20(1) sets out the circumstances in which an entitlement to a death grant may arise and E20(2) deals with the amount of the death grant which is a different matter.  There is no ambiguity in regulation E20(1) and no inconsistency between that provision and E20(2).

31. Leaflet 450 sets out the basis upon which Dfes has interpreted regulation E20(1) but the regulation says nothing about the member not being in receipt of retirement benefits.  The leaflet (which refers to such a qualifying condition) cannot override the Scheme provisions.

32. However, and as Dfes has latterly argued, regulation E20(1) provides that a death grant may (my emphasis) be paid.  

33. I have reservations as to whether the Regulation is intended to confer as wide a discretionary power as Dfes is claiming.  It seems to me arguable that the word “may” is used in the sense of saying that provided the preceding conditions are met there is justification for the payments being made.  I have also not as yet satisfied myself that any decision to exercise the claimed discretion was taken by those with authority vested in them.  The letter from which I have quoted at paragraph 18 suggests that consideration of whether or how to exercise such discretion had not happened but that Dfes had already committed itself to the outcome.  

34. I have decided that, for the moment I need not further explore those reservations but should instead provide an opportunity for Dfes to reconsider the matter.  I recognise the possibility that if such reconsideration does not result in a decision which is in Mrs Clough’s favour, I may be faced with a further complaint when my reservations will need to be explored and when no doubt I will receive submissions about them.  

35. For the moment I will content myself with determining that as a matter of law Dfes has misdirected itself In the circumstances, I have directed Dfes to reconsider the matter.  

DIRECTION

36. Within 60 days of this determination Dfes shall reconsider (and notify Mrs Clough of the outcome) the decision as to whether to pay a death grant under regulation E20, taking into account this Determination and all other relevant factors.   

DAVID LAVERICK

Pensions Ombudsman

30 January 2004
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