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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicants:
	Mrs S Broadway and Mr A Broadway

	Scheme:
	John Gardner Environmental Services EPP (the Scheme)

	Respondents:
	Kenneth Ross (Mr Ross), 
Scottish Life Assurance Company (Scottish Life) 


MATTERS FOR DETERMINATION 

1. Mr and Mrs Broadway’s complaint concerns the transfer, without their knowledge and consent, of their Scottish Life pension policies to personal pension policies with Scottish Equitable Life. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT LEGISLATION AND SCHEME RULES
3. I have had great difficulty in obtaining a copy of the Scheme’s Rules (the Rules). The vast majority of pages were missing from a copy provided by Scottish Life, who had not been able to locate a copy of the full rules relating to the Scheme. Scottish Life was able to provide a copy of the standard rules applied to all its schemes. In the absence of any other information I have accepted that the standard rules (which are identical to those in the incomplete copy) are those which applied to the Scheme.  
Rule1.19 provides:

“EXCESS MONIES means monies arising under the Policy at the Relevant Date or otherwise which due to the application of Revenue Limits or otherwise, are in excess of those required by the Trustees to provide or secure the benefits to which the Member and/or his Dependants or Beneficiaries are entitled or which have been granted to them. 

Where Excess Monies occur, the Employer shall request that they (1) be paid to it with the written permission of the Board of Inland Revenue after the Trustees have deducted and accounted to the Board for the tax due under Section 601 of the Act in accordance with Rule 20, and/or (2) be applied within the Scheme under Rule 5.2 (Employer’s contributions) or Rule 24 (discretionary benefits) as contributions securing benefits in respect of other Employees of the Employer, subject always to Revenue Limits, and/or (3) be held by the Trustees as unallocated monies in terms of Rules 26.2 and 26.3 pending application of them in the manner described in (1) and (2) above subject to the requirements of Rule 26.4 (surplus unallocated monies). Where the Employer gives its agreement, the Excess Monies or part of them may be applied at the Trustees’ discretion and with the consent of the Principal Employer under Rule 5.2 (Employer’s contributions) or Rule 24 (discretionary benefits) as contributions securing benefits in respect of Employees of another Participating Employer…”

Rule 1.24 provides: 

“MEMBER” means an Employee who has been admitted to the Scheme in terms of Rule 3 ( membership) and in respect of whom benefits remain payable by the Trustees

Rule 1.34 provides:

“RELEVANT DATE” means the date of retirement, leaving Pensionable Service or death as the case may be

Rule 14 provides:

“Unless and until otherwise resolved by the Principal Employer, the Trustees for the time being of the scheme shall be “the administrator of the Scheme…”
Rule 17.4 provides:

“…Where the Principal Employer is a Company and a Trustee, the liquidator of the Principal Employer shall have full power to act as Trustee in its place, including power to execute on behalf of the Principal employer as Trustee any documents relating to the administration of the scheme, including its winding up”
Rule 21 provides:

“BENEFICIARY UNABLE TO ACT OR IN PRISON
If the Trustees believe that a person entitled to benefit under the Rules is unable to act for any reason or is in prison or detained in legal custody, they may arrange for payment of the benefit, instead of being made to that person, to be made for the maintenance of that person and /or any of his Dependants …..If any payments are not so made, they (and any proceeds) shall be held for the person concerned until he is again able to act or released from prison or legal custody. If he dies without becoming able to act or being released, payment of the accumulated value of the payment shall be made to his legal representative.” 

Rule 23 provides:
“ASSIGNATION OF SCHEME BENEFITS

No member or other person who becomes entitled to benefit under the Scheme may in any way assign or charge his beneficial interest under the Scheme and if any Member or other person attempts so to do or suffers any act of thing (otherwise than the exercise of any option under the Rules) whereby whether by operation of law or otherwise a benefit if belonging to the Member or other person absolutely would be payable wholly or in part to a third party, such benefit shall be forfeited and treated as Excess Monies.” 
Rule 27.1 provides

“None of the Trustees or of the officers or employees of a Trustee which is a Company shall be liable for the consequences of any mistake or forgetfulness, whether of law or fact, of the Trustees or any of them or their advisers, whether legal or otherwise, or for any breach of duty or trust whatsoever whether by act or omission unless it is proved to have been made, given, done or omitted fraudulently, criminally or in personal conscious bad faith of the Trustee or the officer or employee of a corporate Trustee sought to be made liable.”

4. Section 92 (1) and (2) of the Pensions Act 1995 (as it stood at the date that Mr and Mrs Broadway became bankrupt) provides that:
(1)Subject to the provisions of this section and section 93, an entitlement to a pension under an occupational pension scheme or a right to a future pension under such a scheme cannot be forfeited.

(2)Subsection (1) does not prevent forfeiture by reference to-

(a) a transaction or purported transaction which under section 91 is of no effect, or  

(b) the bankruptcy of the person entitled to the pension or whose right to it has accrued, 

whether or not that event occurred before or after the pension became payable.
5. Section 92 (3) of the Pensions Act 1995 (as it stood at the date that Mr and Mrs Broadway became bankrupt) provides that:

“Where such forfeiture as is mentioned in subsection (2) [which includes forfeiture on bankruptcy] occurs, any pension which was, or would but for the forfeiture have become payable may, if the trustees or managers of the scheme so determine, be paid to all or any of the following-

(a) the member of the scheme to or in respect of whom the pension was, or would have become, payable, 

(b) the spouse, widow or widower of the member,

(c) any dependant of the member, and

(d) any other person falling within a prescribed class.”

The prescribed class referred to in (d) is “any person (other than a person mentioned in section 92(3)(a) to (c)) to whom, under the rules of the scheme, the pension was or could have been paid” (reg.5 of the Occupational Pension Schemes (Assignment, Forfeiture, Bankruptcy etc) Regulations 1997).

6. Section 31 of the Bankruptcy ( Scotland) Act 1985- provides:
(1)     Subject to section 33 of this Act [and section 91(3) of the Pensions Act 1995], the whole estate of the debtor shall vest as at the date of sequestration in the permanent trustee for the benefit of the creditors; and--

 (a)     the estate shall so vest by virtue of the act and warrant issued on confirmation of the permanent trustee's appointment; and

(b)     the act and warrant shall, in respect of the heritable estate in Scotland of the debtor, have the same effect as if a decree of adjudication in implement of sale, as well as a decree of adjudication for payment and in security of debt, subject to no legal reversion, had been pronounced in favour of the permanent trustee…..

MATERIAL FACTS
7. The employer, John Gardner Environmental Services Ltd (the Company) executed a Declaration of Trust on 25 November 1991 for the purpose of establishing a retirement benefit scheme for certain employees. The Company was the sole trustee  (the Trustee) and administrator of the Scheme. The benefits of the Scheme were secured by Policies of Assurance (the Policies) effected with Scottish Life in the name of the Company as Trustee and were to be administered and managed by the Trustee and the administrator on the trusts and subject to the powers, conditions and provisions contained in the Rules. The power of removing and appointing a trustee of the Scheme was vested in the Company. 
8. The Declaration of Trust contained the Trustee’s authorisation for Ritchie Baird and Barclay Ltd of 99 Douglas Street Glasgow to act on its behalf in all matters concerning the administration of the Scheme until such time as the Trustee revoked such authority. The application for Inland Revenue approval of the Scheme showed the Company as the administrator. I have seen no other mention of Ritchie Baird or any other reference to them and assume that they were never in fact acted either as or on behalf of the administrator. 
9. In November 1991 Mr Broadway applied for membership of the Scheme. Mrs Broadway applied for membership in February 1993. Under the Policies, Mr Broadway’s Normal Retirement Date (NRD) was 17 July 2021 and Mrs Broadway’s NRD was 21 March 2019.

10. The Company went into liquidation in July 1996. Mr Ross, in his capacity as its liquidator passed on to the Applicants paid-up certificates, prepared by Scottish Life, in respect of the Policies in December 1997. These showed that Mr Broadway’s policy was made paid up in November 1994 and had a Basic With Profits Cash Benefit of £67,306.23 together with Declared Bonus Addition to 31 December 1996 of £8,237.23. Mrs Broadway’s policy was made paid up from August 1996 and the certificate showed that she held 891.746 units in Scottish Life’s UK Equity Fund. 
11. A Deed of Re-Assignment and Discharge in relation to Mr Broadway’s policy was completed on 7 May 1998 between Scottish Life, Mr Ross and Mr Broadway. The Company had, some years previously, taken out a loan with Scottish Life and Mr Broadway’s policy had been used as security for the loan. As the loan was recalled, the policy was to be reassigned to the Trustee. The Deed makes clear that the Company, as borrower, assigned the policy to Scottish Life with the consent of Mr Broadway),  that the borrower was also the Trustee of the Scheme and that Mr Ross was executing the Deed as   “Borrower/Trustee” by virtue of his appointment as liquidator of the Company .  The Deed confirmed that:

“The Assurance Company with the consent of the Member and the Borrower HEREBY REASSIGNS the Policy to the Trustee absolutely …..”

12. The Applicants were declared bankrupt in September 1999 and a Permanent Trustee was appointed on 26 January 2000. 
13. On 28 June the Applicants’ solicitors wrote to them enclosing a letter, dated 6 June 2000, from Scottish Life with information about the value of the Policies. Scottish Life’s letter said that it had received Mr Ross’ authority for the release of this information.  It said that the fund value of Mr Broadway’s policy was £35,376 as at June 2000, that the transfer value on the same date was £33,550, and that an outstanding loan of £14,901 would be deducted from the tax free cash lump sum payable at retirement. In the case of Mrs Broadway’s policy, the fund value was £8,529 and the transfer value was £8136.  The Applicants’ solicitors advised them that as the Scheme was an occupational pension scheme the Policies did not vest in the Permanent Trustee. 
14. The figures were less than the Applicants had expected on the basis of the paid-up certificates issued in December 1997 and accordingly, on 18 September 2000, they wrote to Scottish Life with a number of queries about the value of the Policies. These included asking why the fund value of Mr Broadway’s policy was £35,376 as at June 2000 when the certificates issued in December 1997 gave a fund value of over £75,000 overall.  They said that the policy was set up in 1991 and at some point £27,000 was transferred from the old scheme, raising the question as to why it was only worth around £35,000 in June 2000, including contributions and interest. Generally, they assumed that the funds were still accruing interest and wanted to know if this was at the best rates. 
15. A few days later Scottish Life sent the letter to Mr Ross. Scottish Life considered that their contract was with the Company as the Trustee, and not with the individual members. As Mr Ross was effectively the Trustee, the Company having gone into liquidation, they felt he should be dealing with the Applicants’ questions. 
16. In its letter to Mr Ross Scottish Life said:

“The paid up certificates issued in respect of both members show the estimated benefits under the policy at the members normal retirement date. This does not show the current fund value of the policy.

With regards to policy G/36237 (Mr Broadway’s policy) which is invested in our With Profits fund, we note Mrs Broadway’s comments regarding investment. Firstly, any premium payment into the With Profits Account in which the policy holder is invested secures a guaranteed basic cash sum at the selected retirement date. Therefore, the value of the with profits account on that date is the total amount of the guaranteed basic cash secured (benefits allocated) together with any declared and terminal bonus additions
As both policies have subsequently been made paid up, a paid up charge was applied. Therefore the accrued benefits are reduced by a charge to cover expenses accrued. The reduction factor is determined by the level of premium, the term to run and the level of commission taken on the original and any subsequent increment on regular contributions. Please note that with regards to Unit Linked Policies, the paid up charge is applied in the form of a reduction in units.

Furthermore the monies continue to be invested in the same funds. Mr Broadway’s in our With Profits account and Mrs Broadway’s in our UK Equity. Mr Broadway will continue to accrue bonuses in the usual manner and as Mrs Broadway’s is Unit Linked this value is dependent on Bid Price and number of units held. As to whether this is the best return, Scottish Life are unable to give financial advice and would suggest that Mrs Broadway should consult her Financial Adviser.” 

17. Following a further letter from Mrs Broadway, Scottish Life informed her that they had passed on her request to Mr Ross. Mrs Broadway therefore wrote to Mr Ross on 10 November 2000, asking him to respond to her letter of 18 September 2000. After a further letter from her he replied, on 15 January 2001, saying that he had forwarded her correspondence and the information received by him from Scottish Life to the Permanent Trustee.
18. Mrs Broadway then wrote to the Permanent Trustee on 20 January 2001, asking (among things) for the information received from Scottish Life. The Permanent Trustee replied on 23 January, saying that he was not aware of any unanswered correspondence involving Mr Ross. He also said that “Any interest by either you or your husband in an occupational pension scheme is something which does not give rise to any realisable asset requiring to be pursued by me as your trustee.” However, he had, in the meantime, written to Scottish Life, on 21 November 2000, saying that he understood the Applicants were making efforts to surrender the Policies and asked that his interest be noted on the Policies and whether the Policies were available for surrender. The Applicants were not aware of this letter until some time later.
19. On 29 January, Mrs Broadway wrote back to Mr Ross, telling him that the Permanent Trustee had said that he had no interest in the Policies, so the documents should be forwarded direct to her and her husband. Despite this, Mr Ross wrote back on 5 March 2001, advising that the previous correspondence had been forwarded to the Permanent Trustee. He also informed them that he was instructing an independent financial advisor to “investigate matters” on his behalf. 
20. In response to a request from the Permanent Trustee for information concerning the Scheme and the Policies, Scottish Life wrote to him on 15 February 2001 saying that they required Mr Ross’ authority before being able to deal directly with him. They gave him Mr Ross’ address and also wrote to Mr Ross the same day. The letter included the following:
“….. Please note that should any of the members choose an option which results in their policy no longer being held under trust the trustee in bankruptcy may be able to lay claim on ( some of ) the monies” 

21. On 26 February 2001 Mr Ross informed Scottish Life that he had instructed Coburn Financial Services (the IFA) as his financial adviser and authorised Scottish Life to provide them with any information requested.
22. Mrs Broadway wrote back to Scottish Life on 13 March 2001, referring to her correspondence with Mr Ross and asking them again for the information previously requested. She was concerned that information was being deliberately withheld. She questioned why, if Mr Ross had given his authority to allow Scottish Life authority to communicate with her solicitors, Scottish Life would not now communicate directly with her and her husband. She also questioned why the paid up certificate in relation to her policy as at 1 August 1996 showed that it had units of 891.746 whereas an annual statement as at 1 December 1995 confirmed that she had units of 1073, since when there had been eight further monthly contributions.
23. Scottish Life replied on 26 March, again to the effect that their contract was with the Trustee, which was the Company. They regarded Mr Ross, as acting for the Trustee, and could not divulge information to the members without his consent. They had written to Mr Ross for his authority.
24. On 13 April 2001 the Permanent Trustee wrote to Scottish Life informing them that he had appointed the IFA as financial adviser in relation to the Policies and in relation to the sequestration of the Applicants. He authorised Scottish Life to provide the IFA with any information requested.
25. On 20 April 2001, the Permanent Trustee completed Pension Transfer Application forms for new personal pension policies to be issued by Scottish Equitable Life (Scottish Equitable) in the name of Mr and Mrs Broadway. The forms incorporated a request that the Policies be transferred to Scottish Equitable. He signed the Applicants Declaration in his own name as “Permanent Trustee”. 
26. On 22 April the IFA sent the completed Pension Transfer Application forms to Scottish Equitable. The IFA said that the intention was for the respective fund values to be transferred to Scottish Equitable in the name of the Permanent Trustee and asked for confirmation that every effort would be made to have the transfers effected as soon as possible. In reply, Scottish Life sent the IFA Transfer Value Request Forms for completion by Mr Ross. 
27. In a letter to Scottish Life, dated 16 May 2001, Mr Ross stated that as the members were sequestrated the forms should be completed on behalf of the members by the Permanent Trustee.  

28. Nevertheless, on 21 May, Mr Ross completed Part A of two Transfer Value Request Forms in relating to the Policies. The “Member” on each form was said to be Mr and Mrs Broadway respectively. The “Member’s Request” and “Member’s Declaration” provided as follows:

“Member’s request

I wish the Trustees of the John Garner Environmental Services Ltd Retirement Benefit Scheme to pay the transfer value shown above to: …(d) A non-self-employed Personal pension contract with Scottish Equitable PLC”

“Member’s Declaration

On payment of the Transfer Value I discharge the Trustees of all further liability under the JOHN GARDINER ENVIRONMENTAL SERVICES LTD Retirement Benefit Scheme in respect of the benefits the value of which is being transferred.

Member’s Signature”
Mr Ross signed his name in the allocated space and wrote liquidator next to his name.

“Notes

5.
The transfer regulations which are relevant to the Members circumstances may prevent a transfer to a Personal Pension Plan”.

29. Part B of the Transfer Value Request Form provided:

“Transferring Scheme Trustees Declaration and Questionnaire
We note (Ms Sandra Broadway’s) Request and Declaration, we agree to the transfer, and: (a) agree that the payment of the amount or amounts will be a good discharge for the benefits so surrendered or paid (b) in consideration of the payment of the monies as requested the Scottish Life Assurance Company is hereby discharged from all further claims and liabilities arising in respect of the member within the scheme. 
In order to ensure that we ( this section relates to Scottish Life- my insertion)are able to quote the Transfer Value accurately, we would be grateful if you could arrange for the following Transfer Questionnaire to be completed…..” 
The Questionnaire was completed and signed by Mr Ross in his own name “for and on behalf of the Liquidator”. 

30. The Transfer Value in respect of Mr Broadway’s Policy was £40,758.81 guaranteed until 10 June 2001, all of which was in respect of pre 6 April 1997 non-protected rights contributions. The transfer value in respect of Mrs Broadway’s Policy was £7,533.74 not guaranteed and again all of which was in respect of pre 6 April 1997 non protected rights contributions.  The transfer took place on 1 June 2001. As the Policies could not be found Mr Ross was required to complete a form of indemnity for Scottish Life, which he signed, as “liquidator”.
31. The Applicants played no part and at the time were not informed of the actions set out in paragraphs 24 to 30 until they received a letter from Scottish Equitable, dated 25 July 2001, referring to their recent application for personal pensions and enclosing letters to the Permanent Trustee confirming that the new policies vested in him. 
32. They have since received requests from the Permanent Trustee who wishes to take 25% of the lump sum that Mr Broadway is now entitled to under his Scottish Equitable policy as he has reached the age of 50. Alternatively he wants them to pay him the equivalent of this sum.  
SUBMISSIONS

33. The Applicants say:

In relation to Mr Ross
33.1. That as Trustee he failed to provide them with the information they asked for concerning the Policies, until October 2001, even when asked to do so by Scottish Life. 

33.2. That as Trustee, he acted to their manifest disadvantage in transferring the Policies to Scottish Equitable in the knowledge that they were bankrupt and without obtaining their consent. 
33.3. That as Trustee, he failed to act in the interests of the members of the Scheme rather than in the interests of the creditors of the Company.

33.4. That as Trustee, he failed to advise Mrs Broadway that she should seek independent financial advice in relation to her pension. 

In relation to Scottish Life
33.5. That they failed to obtain the proper consent before allowing the transfer. That they should have obtained such consent is acknowledged by Scottish Life in one of their internal memos.

33.6. That Scottish Life consistently failed to provide them with information on the grounds that Scottish Life’s contract was with the Company and therefore the Trustee. Had Scottish Life paid as much care and attention to obtaining the right signatures in relation to the Policies, they would have been spared a huge amount of distress.  
In relation to the Permanent Trustee 
33.7. They point to the fact that in his letter of 23 January 2001 he said that he had no interest in their occupational pension because this was not realizable by him, yet Mr Ross received a letter from Scottish Life on 16 February 2001 requesting authority to provide information to the Trustee in Bankruptcy.
33.8. He is now laying claim to the personal pensions which were created as a result of maladministration. They ask that he be required to return the funds improperly transferred to him. He has also told them that he may be able to “lay claim” to any compensation awarded as a result of their application to me.
33.9. He denied that he had received any information from Mr Ross. 

Generally

33.10. As a result of the improper transfer of the Policies they have effectively lost their pension rights which are now held by the Permanent Trustee.  They seek the reversal of the transfer and compensation for any loss caused by the transfer.
33.11. They also seek clarification of the discrepancies in the fund values identified by them in September 2000 and reinstatement of any sums due

33.12. Throughout the whole episode, Mrs Broadway’s policy was held in units in the UK Equity fund which she queried in September 2000 with Scottish Life. As the units were held in the UK Equity Fund her policy was not attracting interest and bonuses in the way that her husband’s policy was. As she was deprived of advice and information she fears that she has suffered a reduction in the fund value because of the recent fall in share prices.  

33.13. Having first lost their family business and their main source of income in 1996, they were declared bankrupt in 1999, and have suffered considerable further distress and inconvenience as a result of the actions of the two Respondents and the Permanent Trustee for which they should receive substantial damages.  

33.14. They were discharged from bankruptcy in September 2002 but the Permanent Trustee still is trustee in respect of the policies with Scottish Equitable. They have three children and since 2002 have been living with Mrs Broadway’s elderly mother. Had they had access to the Policies they would have been able to take advice to see if any funds could be released to provide a roof over their heads.
33.15. They deny that they owed considerable sums to the Company.

33.16. They are concerned as to who would oversee the reinstatement of the Policies, if this is what I direct. 

34. Scottish Life say:

34.1. As the Scheme was written under trust, their contract was with the Company as Trustee rather than with the individuals. When the Company went into liquidation Mr Ross became the Trustee. 
34.2. The Scheme no longer exists as the Policies were transferred to Scottish Equitable following receipt of the completed transfer forms by Mr Ross. He signed the Members Declaration on their behalf.
34.3. Prior to instructing them to proceed with the transfer, Mr Ross, as Trustee should have received the members consent to the transfer and satisfied himself that he was acting in the best interests of the members. In this regard they advised him, in their letter of 15 February 2001, that should the members choose any option which results in the Policies no longer being held in trust, the Permanent Trustee may be able to lay a claim on the funds.
34.4. Mr Ross was responsible for protecting the members’ funds. If he signed the papers allowing the transfer to Scottish Equitable without the consent of the members then he is primarily culpable for any loss suffered by Mr and Mrs Broadway 

34.5. If the Permanent Trustee is not entitled to the proceeds of the Policies then he and Scottish Equitable should be required to return the funds to them.

34.6. The Non- forfeiture condition applicable is covered by Rule 21 and not Rule 23. Under the doctrine of repugnancy, forfeiture clauses which contain the word “forfeit” may be ruled invalid. If I accept that the relevant rule is Rule 23 then they will have been correct in paying out the money to the Permanent Trustee as the “forfeiture clause” was ineffective.
35. Mr Ross says:

35.1. At no point was he acting as the Trustee and he therefore rejects any complaint made against him as such. In his opinion the trustee of the Scheme should be the member and not the liquidator.
35.2. The winding up of the Company was a compulsory winding up and he was appointed liquidator of the Company at the instance of a petition by HM Customs and Excise. Under the Insolvency Act 1986 it is the responsibility and duty of the liquidator to recover and realise all potential assets for the benefit of the creditors. The Applicants owed the Company a considerable amount of money and he was in negotiations with them for the repayment of this money when they were declared bankrupt. He therefore became the largest unsecured creditor on both their personal estates in the sequestration. It was therefore in the interests of the creditors of the Company for him to recover these sums if he could and for the funds to be transferred to the Trustee in Bankruptcy in anticipation of a dividend on their personal assets as per the Bankruptcy Scotland Act 1985 (as amended) which vests the total assets of the applicants in the Permanent Trustee. 

35.3. After the Applicants were made bankrupt any correspondence concerning the Policies was correctly addressed to the Permanent Trustee. He therefore rejects their claim that correspondence went unanswered.
35.4. On 21 May 2001 Scottish Life wrote to him saying that they had received a transfer request form from Scottish Equitable requesting his signature on behalf of the company in transferring funds to a personal pension fund which is one of the options available in Scottish Life’s letter of 9 March 2000.

35.5. He signed the transfer request form as liquidator. Since he was not the Trustee he did not seek advice from Scottish Life.
36. The Permanent Trustee says:
36.1. His reason for having the pension transferred to a personal pension plan was that he would become entitled to any tax free cash lump sum and to income from any annuity purchased with the balance, when Mr and Mrs Broadway reached 50. In contrast benefits from the Scheme could not be taken earlier than aged 60. 
CONCLUSIONS
37. The professional parties dealing with the Scheme appear to have overlooked the forfeiture clause in its Rules. A forfeiture clause in a pension scheme deed and rules can validly prevent a member’s pensions benefits vesting on his bankruptcy in his trustee in bankruptcy: see s.92(2)(b) of the Pensions Act 1995 (as it stood at the date that the Applicants became bankrupt). 
38. Thus, the Applicant’s benefits which would otherwise have vested in the Permanent Trustee under section 31 of the Bankruptcy (Scotland) Act 1985 are instead forfeited and treated as Excess Monies. They did not vest in the Permanent Trustee. They continued to be held by the Trustee subject to the terms and conditions of the Scheme including Rule 1.19 and the provisions of section 92 (3) of the Pensions Act. 
39. Rule 1.19 provides how Excess Monies are to be dealt with by the Trustee under the Rules. The Company, acting as the employer, had three principal options, namely to ask the Trustee’s consent for  the money to be:
39.1. Paid to the Company ( as employer) (with the written permission of the Inland Revenue) after the Trustee has deducted and accounted to the Revenue for the tax due under s.601 of the Income and Corporation Taxes Act 1988 in accordance with r.20; 
39.2. Applied within the Scheme as part of the Company’s contributions ( as employer) in respect of other Employees pursuant to r.5.2; and/or
39.3. Applied within the Scheme to provide discretionary benefits in respect of other Employees under r.24. 
The Company, as employer, did not have the option of asking for the transfer of the forfeited benefits to the personal pension plan(s) and there was no power to transfer the forfeited benefits to the personal pension plans.
40. Section 92 (3) of the Pensions Act 1995 does not remove the employer’s power to request the benefits to be applied as set out in Rule 1(19). Section 92(3) is merely an enabling power which allows the trustees and managers to deal with the forfeited benefits in one of the ways set out in the subsection where such a power is not granted under the Rules of the Scheme. The subsection states that the trustees or managers may deal with the benefits in one of the ways there set out: it places no obligation on them to do so. The trustees or managers would normally be expected to apply the benefits for the benefit of the member and his family, bearing in mind that the member earned the benefits by his service in the employ of the Company. 
41. I cannot see on what basis Scottish Life could regard Mr Ross as being able to make the Member’s Declaration on the Transfer Value Request forms.  This should have been signed by Mr and Mrs Broadway as members. Nor should Scottish Life have acted upon an instruction from the Permanent Trustee. I need not concern myself with whether Scottish Life have any cause of action against either Mr Ross or the Permanent Trustee. My concern lies with Scottish Life’s position in passing over funds without valid authority. This was maladministration and was the principal cause of the loss suffered by Mr and Mrs Broadway. Had Scottish Life refused to comply with the improper authority the present situation would not have arisen. 

42. Scottish Life maintain that they had authority to pay out the funds under Rule 21. I do not agree. This Rule is indeed to deal with an entirely different situation from that of Mr and Mrs Broadway.  The benefit of the policy, is to be paid, under Rule 21, for the maintenance of the beneficiary or that person’s dependants or held until the beneficiary is able to act. None of these conditions were met in this case. 
43. It does not follow that because, in some circumstances, the inclusion of the word “forfeit” in a rule may render that rule ineffective, that Rule 23 is thereby ineffective. Section 92(2)(b) of the Pensions Act , as referred to above, specifically allows for the forfeiture of a member’s benefits in the event of bankruptcy.

44. Particularly once he had been informed that the Permanent Trustee had said that he had no interest in the Applicants pensions, there was no reason for Mr Ross not to provide information sought by the Applicants. Not only did he fail to do so but  did not even tell them, in May 2001, that he had signed forms on their behalf requesting that their benefits be transferred to personal pension plans. In whatever capacity, I can see no obligation on Mr Ross to inform the Applicants of any need to seek financial advice.
45. Mr and Mrs Broadway and Scottish Life ask me to make directions against the Permanent Trustee and Scottish Equitable.  However, I have no jurisdiction in relation to either of these parties in connection with this application. 

46. This leaves outstanding Mr and Mrs Broadway’s requests for information from Scottish Life concerning the drop in the fund values of their Policies between 1994 and 2000, referred to in paragraphs 13, 14 and 22 above. I can understand that until they receive this information they cannot be confident that any reinstated policies will be for the correct amount. I deal with this matter below.
DIRECTIONS

47. I direct :
47.1. Scottish Life, within 28 days of today date, to provide Mr and Mrs Broadway, with the information requested by them concerning their Polices and referred to in paragraphs, 13, 14 and 22 above. 

47.2. Scottish Life, within 28 days of the provision of such information, to issue new personal pension policies ( the New Policies) to Mr and Mrs Broadway to secure equivalent benefits to those which they would have received under their respective Policies had they remained in force.
47.3. The New Policies should be for the value of the paid up benefits in the Policies as at 1 June 2001 plus any interest, bonuses and other benefits that would have been credited to the Policies had they remained in force, such value to be agreed with Mr and Mrs Broadway.

47.4. Scottish Life are also directed  within 28 days of today’s date, to pay to Mr and Mrs Broadway the sum of £300 to redress injustice in the form of  distress and inconvenience caused to them as a result of this matter.
DAVID LAVERICK

Pensions Ombudsman
8 August 2007


- 1 -


