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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs S Hick

Scheme
:
Sun Life Financial of Canada Personal Pension Plan

Provider
:
Sun Life Financial of Canada (Sun Life)

THE COMPLAINT (dated 27 July 2002)

1. Mrs Hick complains of maladministration by Sun Life, in that its agent advised her husband, Mr Hick, that the whole of his Non-Protected Rights Fund (NPRF) could be paid as a lump sum at death.  Following Mr Hick’s death, Sun Life advised Mrs Hick that only 25% could be paid as a lump sum, with the balance being paid as a pension.  Mrs Hick alleges injustice in that, had her husband been aware of the true situation, he would have taken his pension early and, at his death, Mr and Mrs Hick would have been in a financially better situation.

THE PLAN
2. The Member’s Booklet for the Personal Pension Plan (dated June 1996) sets out, in section 6, the benefits available on death.  The following section is relevant:

Benefits From Transfer Payments
If you had transferred the value of a deferred pension entitlement (see page 5) from an occupational pension scheme of an employer into your Personal Pension Scheme, a special limitation may apply at death to the value of the Personal Pension Policy into which that transfer payment was invested.  At least three-quarters of the benefits must be paid as a pension to your surviving spouse.  If you were unmarried at date of death, this restriction does not apply.

3. Mrs Hick has also provided a copy of the Product Particulars notice dated June 1992 in respect of the Personal Pension Plan.  Under the heading of “Benefits”, the notice provides:

(ii) Death before Retirement Benefit
If the event of your death before retirement the sum payable will be the greater of the total premiums paid and the bid value of the units plus any holdings in the pension deposit account.  Instead of the death benefit being paid as a single lump sum you may elect to have the benefit paid as a pension to a dependent.

INLAND REVENUE GUIDANCE NOTES IR76 (2000) – PERSONAL PENSION SCHEMES GUIDANCE NOTES (INCLUDING STAKEHOLDER PENSION SCHEMES)

4. Paragraph 10.6 of the IR76 Guidance Notes provides:

10.6 Where

· no provision has been made under the arrangement to pay a survivor's annuity on the death of the member 

· no transfer has been received from a designated scheme in respect of a regulated individual 

but

· there are protected rights under the arrangement which are being used to provide a survivor's annuity, because there is a qualifying survivor for DWP purposes

the benefits payable are

· a survivor's annuity (or income withdrawals) from the whole of the fund (excluding any transfer payment from a designated scheme) which would have been used to provide benefits for the member at pension date (ie if an annuity is being paid from the protected rights fund, an annuity (or income withdrawals) must be paid from the non-protected rights fund within the same arrangement), except that any non-protected rights arising from a transfer from a designated scheme may, if the scheme permits, be paid as a lump sum …

5. Paragraph 12.27 of the IR76 Guidance Notes provides:

Transfers received before 6 April 2001 - death benefits

12.27 Where a transfer payment was received before 6 April 2001 and the individual dies on or after 6 April 2001, the restriction in paragraph 12.23 will apply only in the case of a regulated individual.  For practical purposes, providers may pay out death benefits without this restriction in all cases where the individual was not subject to a certificate under regulation 6(3) of the 1988 Regulations (SI 1988/1014) at the date of the original transfer.  If the individual was subject to a regulation 6(3) certificate, the scheme administrator is free to make whatever enquiries are necessary to ascertain whether the individual was a regulated individual at the date of the original transfer.

6. Paragraph 12.23 restricts the lump sum to no more than 25% of the transfer payment.

7. “Regulated Individual” is defined:

in respect of any employment to which the transfer payment or any part of it relates,

· an individual who is, or was at any time during the period of ten years prior to the date of transfer, a controlling director, or

· an individual

-
whose annual remuneration is, or was for any year of assessment falling (wholly or partly) during the period of six years prior to the date of transfer, more than the allowable maximum for the year of assessment in which the proposed transfer falls, and
· who was aged 45 or over at the date of transfer.

MATERIAL FACTS
8. In 1993, Mr Hick transferred his accrued benefits from the Royal London Staff Pension Scheme to Sun Life.   The transfer resulted in policies numbered 2173710 (the Protected Rights Fund (PRF)) and 2173711 (the NRPF).

9. In an internal email dated 31 May 2000, a request was made for “a forecast of what [Mr Hick’s] pension will be now.  He would like quotes for single and joint life cover … please send this to them ASAP as he has cancer and was told that he could have 3-6 months to live.”

10. On 14 June 2000, the following retirement annuity quotes were prepared for Mr Hick:

10.1. From the NPRF, a monthly pension of £142.74 guaranteed for 5 years, with a spouse’s pension of £71.37; or a reduced monthly pension of £112.74 guaranteed for 5 years plus a tax free cash sum of £6,141.04, with a spouse’s pension of £56.37.

10.2. From the NPRF, a monthly pension of £182.82 guaranteed for 5 years; or a reduced monthly pension of £144.51 guaranteed for 5 years plus a tax free cash sum of £6,141.04, with no spouse’s pension.

10.3. From the PRF, a monthly pension of £114.00 guaranteed for 5 years, with annual increases of 3%, plus a spouse’s pension of £57.00.

11. A further internal email dated 13 July 2000 records the following request:

“Could you please arrange urgently, for quotes to be sent out to Mr Hicks (sic) for Early Retirement.  I know that this is not usual practice as you normally wait for the claim to be assessed first, however, please could we make an exception as Mr Hicks is dying of cancer and he want[s] details of all possibilities, ie.  if he has a few months to live, it is worth him making an ER claim or financially would it be better for the policies to run until his death.”

12. On 20 July 2000, a combined PRF/NPRF retirement annuity quote was prepared for Mr Hick showing options of a monthly pension of £197.01 with a spouse’s pension of £172.71, or a reduced pension of £167.19 plus tax free cash sum of £6,203.49, with a spouse’s pension of £142.89.

13. On 28 July 2000, Mr Hick telephoned Sun Life with a query regarding the quotes.  On 31 July 2000, Sun Life wrote to Mr Hick advising: “In answer to your other query if anything were to happen to you before the selected retirement date, then the net value at time of death will be paid to chosen beneficiary.”

14. On 16 August 2000, Pat Folan, a Senior Financial Consultant with Sun Life, wrote to Mr Hick referring to a recent meeting.  Mr Folan stated:

“I can confirm that in the event of your death before taking the pension your dependent would be entitled to the full value of the non protected rights as a single payment and the protected rights would be payable immediately but must be taken as a pension.”

15. Mr Hick passed away on 12 July 2001.  On 17 July 2001, Sun Life wrote to Mrs Hick advising that the value of her husband’s PRF was £11,141.13, which was to be paid to her in the form of an annuity.  The value of her husband’s NPRF was £28,172.45, of which 25% could be paid as a cash lump sum, with the remainder being paid to her as an annuity.

16. On 27 July 2001, Sun Life sent a further letter to Mrs Hick setting out the value of Mr Hick’s PRF and NPRF.  Mrs Hick was advised:

“I can advise that the death benefits on personal pensions is the return of the full fund value or the total contributions paid to date whichever is the greater.  With reference to the protected rights plans the death benefits are a pension payable to the client’s spouse.”

17. Mrs Hick telephoned Sun Life as this letter seemed to confirm the information provided by Mr Folan.  Mrs Hick says she was told that, since the two policies were the result of a transfer, different regulations applied.

18. Mrs Hick also wrote to Sun Life in August 2001, referring to Mr Folan’s letter.  Mrs Hick said: “Having received the letter of confirmation, my husband decided not to take his pension last year, but to continue the policy, so that it would produce a lump sum, which would enable me to meet financial commitments.”

19. On 23 August 2001, Sun Life wrote to Mrs Hick apologising for the problems she had encountered.  Sun Life acknowledged decisions had been made based on the incorrect information provided by Mr Folan and advised that Sun Life was formulating an offer, details of which would be provided shortly.

20. On 20 November 2001, Sun Life confirmed that it had reviewed the Inland Revenue rules with respect to transferred pensions.  Sun Life stated:

“Earlier this year the Inland Revenue issued a new section in their practice notes, which covered pensions that had been transferred.  Since April, it has been possible in certain circumstances to pay the whole Non Protected Rights transfer fund as a tax-free cash lump sum.

This option is prohibited by the Inland Revenue in this case.  This is because at the time of transfer Mr Hick was aged over 45 and therefore regarded as a ‘regulated individual’.  The maximum tax-free lump sum we are permitted to pay is limited to 25% of the total transfer fund.  However, the tax-free sum can only actually be paid out of the Non Protected Rights fund.”

21. Sun Life also confirmed it would pay interest on the lump sum from the date of Mr Hick’s death to the date of payment and offered an ex-gratia payment of £250 in compensation for distress and inconvenience caused.

22. Sun Life has advised it will still make this payment to Mrs Hick.

23. Mrs Hick sought the advice of OPAS, the Pensions Advisory Service.  She noted that previous correspondence had advised that the cash lump sum would be 25% of the NPRF, whereas the latest letter referred to 25% of the total transfer fund.

24. In January 2002, Sun Life wrote to Mrs Hick saying it had been in contact with Mrs Hick’s OPAS adviser.  Sun Life included a schedule to show the difference in spouse’s pensions and lump sum to which Mrs Hick would have been entitled, based on an annuity having been taken in June 2000, compared with an annuity taken at the date of her husband’s death.  The schedule showed the monthly pensions were broadly the same with a small difference in the lump sum of approximately £365.  Sun Life offered to increase its ex-gratia offer of £250 to £365 to compensate for the difference.

25. Mrs Hick was unhappy with the offer.  Mrs Hick could not see how her husband was considered to be a “regulated individual” and considered the new rules should apply to her benefit.

26. In late January 2002, Sun Life wrote to Mrs Hick explaining:

“When the transfer of benefits from the Royal London Staff Pension Fund took place in August 1993, your husband was over the age of 45.  Although Mr Hick was not a controlling director or a Higher Earner, he [was] still regarded as a ‘regulated individual’ due to his age at the time of transfer, and was subject to tax-free cash certification.”

Sun Life confirmed it was prepared to offer, by way of compensation:

· £365 for the difference in the tax-free cash sum;

· Interest on the tax-free cash sum from the date of Mr Hick’s death – at that date, this was calculated to be about £265;

· Interest on the annuity payments from the date of Mr Hick’s death to the date payment is made; and

· £250 for distress and inconvenience.

27. Mrs Hick says that, although her husband was over 45 at the time of the transfer, he had never been a controlling director, nor had he, in any of the six years prior to the transfer, received annual remuneration of more than the allowable maximum.  

CONCLUSIONS
28. The paragraph relating to Benefits from Transfer Payments in the Member’s Booklet sets out the limitation which may apply in respect of transfers to a personal pension scheme from an occupational pension scheme – the limitation being that at least three-quarters of the benefits must be paid as a pension.  Under IR76, this limitation applies in respect of a regulated individual.

29. Where the individual concerned is not a regulated individual, IR76 is permissive in respect of paying the NPRF as a lump sum.  Thus, if permissible under the rules, such payment can be made.  In this case, the Member’s Booklet does not suggest such a payment cannot be made, only that a limitation may apply.  It seems to me that the limitation referred to in the Member’s Booklet would only apply if Mr Hick was a regulated individual.

30. I can see how the impression could be given by stating that the restriction does not apply where the member was unmarried at the date of death, that this was the only circumstance in which the restriction may have applied, although that is not a necessary interpretation of the wording.  It seems to me that the intention was for this paragraph to reflect the requirements of the Inland Revenue.  

31. Sun Life has said that, because Mr Hick was over 45 years of age at the time of the transfer, he was a regulated individual (paragraph 20) despite the fact he was not a controlling director or a higher earner.   However, under IR76, a member who is not a controlling director, must satisfy both the age and the income tests to be considered as a regulated individual.  Mrs Hick has said that her husband would not have satisfied the income test and Sun Life do not appear to dispute this (paragraph 26).  Having reached this conclusion, I find that Mrs Hick is entitled to receive 100% of Mr Hick’s NPRF as a lump sum.

32. Given this finding, I do not need to go on to consider the substance of Mrs Hick’s complaint about the provision of incorrect information.

33. However, it is necessary to note that Mrs Hick has continued to incur interest on her mortgage over the intervening period.  Correspondence from Mrs Hick’s mortgage provider suggests that Mrs Hick has incurred costs of approximately £3500, as a result of not being able to repay her mortgage in July 2001 – at which time, the total repayment amount would have been £24,412.58.  Thus, I am directing that Sun Life reimburse Mrs Hick for those costs.

34. I am also pleased to note that Sun Life is still prepared to pay Mrs Hick £250 for any distress and inconvenience she has suffered.

DIRECTIONS
35. I direct that the whole of the NPRF be paid to Mrs Hick as a lump sum as at the date it became payable upon Mr Hick’s death.  This shall be paid to Mrs Hick, together with simple interest (calculated on the balance of the lump sum which would have been available to Mrs Hick, had she repaid her mortgage in July 2001) in accordance with the base rate as quoted by the reference banks, from the date the lump sum became payable until the date of payment.  For the avoidance of doubt, the balance on which interest is payable is £28,172.45 less £24,412.58.

36. I direct that, within 28 days of the date of this determination, Sun Life pays to Mrs Hick the sum of £3500 as reimbursement for the additional costs incurred.

37. I also direct that, within 28 days of the date of this determination, Sun Life pays £250 to Mrs Hick in compensation for the distress and inconvenience experienced by her, as discussed in paragraph 34.
DAVID LAVERICK

Pensions Ombudsman

15 August 2003
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