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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr B G Davey

Product
:
Royal London Retirement Annuity Contract

Provider
:
Royal London

MATTERS FOR DETERMINATION (submitted 26 July 2002)

1. Mr Davey says that Royal London did not provide the retirement annuity and lump sum set out in the quotation he accepted, but provided him with a lower retirement annuity and lump sum due to a reduction in annuity rates.   Mr Davey says he was unaware of the reduction until he received a cheque for the reduced lump sum, together with an amended quotation and the first pension payment was paid into his bank account.  Mr Davey believes that Royal London’s actions prevented him from being able to consider alternatives.

2. Some of the issues before me might been seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. On 15 November 2001, Royal London prepared a Pension Quotation Summary for Mr Davey in respect of his retirement date of 1 January 2002.  Mr Davey was offered 2 options in respect of a pension: taking a full pension of £7,184.16 per annum; or taking a reduced pension of £5,659.80 per annum plus a cash sum of £18,056.97.  Alternatively, Mr Davey could select an option stating that: “I do not currently wish to take my retirement benefits.” Mr Davey selected the second option.

4. The Pension Quotation Summary included the Conditions of Acceptance in respect of the quotation.  Conditions 2 and 3 were:

“2.
The terms for converting between annuity and cash will vary in line with changes in interest rates and other factors.  The benefits actually payable may be higher or lower than those illustrated.

3.
The conditions as indicated in the Quotation forms are accepted.”

Mr Davey signed the Pension Quotation Summary and dated it 3 December 2001.

5. Also included with the Pension Quotation Summary was a 1-page document headed Pension Quotation.  This document set out further notes in respect of the quotation.  In particular, note 3 provided:

“Future bonus rates to be paid on your pension fund are not known as they depend on the profits to be earned by the Society’s life fund.  In particular, the terminal bonus may be altered or withdrawn at any time.  The terms for converting between annuity and cash will vary in line with changes in interest rates and other factors.  The benefits actually payable may be higher or lower than those illustrated.  If there is a change of more than 10% in the value of benefits before you reach retirement date, you will be advised.”

6. The covering letter dated 17 November 2001, also advised that:

“… please note the amount shown is the amount we would currently pay on your policy.  The amount you receive when the claim is processed may vary from that shown.”

Mr Davey was told that, if he did not wish to accept benefits at present, he did not need to take any action.

7. Mr Davey has said he was aware his policy had an Open Market Option but, as the above quotation from Royal London was acceptable, he did not seek alternative quotes.

8. On 18 December 2001, Royal London wrote to Mr Davey confirming his pension had been set up and enclosing a cheque for the tax free cash sum of £16,813.28.  However, Royal London advised:

“Since completion of your original application form there has been a reduction in the annuity rate and the bonuses have also been declared for 2001.  This has resulted in a decrease to the actual benefits payable.  A new application form is therefore enclosed for completion together with a prepaid envelope.”

9. Again, the Pension Quotation Summary provided Mr Davey with 2 options for taking his pension, as well as the ability to select “I do not currently wish to take my retirement benefits.” In respect of the pension benefits, the reduced pension was now £5,276.28 per annum, with a correspondingly lower cash sum.

10. Royal London states:

“The issue of the second set of papers was not a strict obligation in view of the variation of less than 10% from the previous acceptance.  It did however give Mr Davey the opportunity to instruct Royal London to cancel the vesting prior to 1 January 2002 and return the tax-free cash cheque.  Mr Davey did contact Royal London on 27 December 2001 to say that he wanted the original figures honouring, otherwise he would be taking legal advice.  Mr Davey does not appear to have given any indication that he did not wish to proceed with the vesting or intended to return the cheque for the lump sum.  … Had Mr Davey instructed that the vesting was not to proceed then, subject to the return of the cheque for the lump sum, Mr Davey could have made an alternative choice.”

11. Mr Davey wrote to Royal London on 29 December 2001 referring to the change.  He said:

“I fully understand that annuity rates can change affecting the pension payout but I cannot believe that a quotation just over two weeks old can be a worthless piece of paper particularly as I had accepted it before the annuity rate change and furthermore that an imminent change could not have been predicted and this information included in the original quotation.”

Mr Davey felt his pension should be paid based on the original quotation of 15 November 2001.

12. Royal London has advised that the bonus rates became available for internal use on 17 December 2001 and applied with effect from 1 January 2002.  This rate would not have been known about as early as November 2001.

13. On 29 January 2002, Mr Davey said to Royal London that: “… despite not having returned the acceptance form for the new quotation dated 18th December 2001 a payment was made into my bank account on 31st December added to an existing pension I already receive from Royal London.”

14. Mr Davey sought assistance from OPAS, the Pensions Advisory Service.  In a letter to Mr Davey, dated 12 June 2002, in response to points raised by OPAS, Royal London said:

“In the correspondence received it mentions that you were not given a chance to take the open market option.  On the contrary, the letter also states that you were aware of the chance to take the open market option, but decided to receive your pension from us instead.  Upon accepting our offer you agreed that you would receive the benefits from us and those benefits may differ from the amount shown in the quotation.  When the second quotation was sent informing you of the new annuity rates, the open market option was no longer available to you as you accepted that you were not going to exercise this option.”

15. Royal London has clarified to me that, had Mr Davey indicated he did not want to go ahead on the basis of the revised quotation, it could have “unscrambled” the situation and Mr Davey would have been in a position to consider his options on the open market.   However, Mr Davey gave no indication of a desire to cancel the transaction and could not, therefore, consider open market alternatives.

16. In further correspondence with Royal London, Mr Davey referred to the fact he had never been notified of the total amount available in his annuity fund, thus precluding him from considering the Open Market Option.

17. Royal London believed Mr Davey has suffered a loss of expectation rather than a financial loss.  It does not believe Mr Davey’s complaint is justified, nor that he should be compensated.  In its response to me dated 29 January 2003, Royal London said that as the fall in value of benefits quoted to Mr Davey was less than 10%, it was not obliged to advise Mr Davey of the change.  The revised figures were sent to Mr Davey with the cheque for the tax free cash sum and the annuity was put into payment.

CONCLUSIONS
18. When Mr Davey signed the Pension Quotation dated 15 November 2001, he did so having been advised, in three separate documents, that the benefits quoted may vary when actually put into payment.   Signing the quotation meant that Mr Davey accepted the Conditions of Acceptance, condition 2 of which clearly stated that the benefits may be higher or lower than those illustrated.

19. Mr Davey says that, despite not accepting the second quotation sent out in December 2001, his pension was put into payment.  Royal London has said he could have changed his mind following receipt of the second quotation, subject to returning the lump sum cheque and any pension paid.  Mr Davey was clearly provided with options, although he sought not to alter or cancel the vesting of his pension fund, but instead to challenge the values provided.  Nevertheless, Mr Davey had already agreed to take his pension benefits and, in his acceptance of the original quotation, he accepted that the benefits ultimately paid could be higher or lower than originally quoted.  In the absence of the return of that document indicating a desire not to take his benefits at that time, there was no reason for Royal London not to put his pension into payment.

20. I can also understand that Royal London would have been wary of the close proximity of Mr Davey’s selected retirement date of 1 January 2002, when the revised quotation was sent to him.  Providing Mr Davey with the lump sum cheque at that stage, rather than waiting for his confirmation, meant there was no likelihood of his retirement benefits not being available to him upon his retirement.  

21. Mr Davey notes he has not been provided with his full fund value to enable him to consider the Open Market Option.  Yet I have not seen evidence that Mr Davey had done other than request an annuity quotation from Royal London.  Without a request for his fund value, or at least an indication that he was considering the Open Market Option, there was no reason for Royal London automatically to provide his full fund value.  Mr Davey’s acceptance of the initial quotation meant that he no longer had the ability to consider the Open Market Option and, without an indication to Royal London that he no longer wished to proceed with the vesting, that option was still unavailable to him.

22. In summary, Mr Davey accepted an annuity quotation on the basis that it may change depending on rates applicable at the time.  That those rates changed and, as a result of which, Mr Davey received a lower annuity, is not a basis for finding maladministration on the part of Royal London.  Mr Davey could have chosen not to take his benefits when told of the change.  He is, however, not entitled to the annuity as originally quoted.  I can understand Mr Davey’s disappointment, but I do not find that Royal London were at fault.
DAVID LAVERICK

Pensions Ombudsman

28 July 2003
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