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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr WT Tait

Scheme
:
Principal Civil Service Scheme (PCSPS)

Manager
:
HM Paymaster (Paymaster)

Employer
:
The Scottish Executive (the employer)

MATTERS FOR DETERMINATION

1. Mr Tait alleges that Paymaster have failed to pay him the correct amount of Annual Compensation Payment (ACP) as directed by his former employers.  Specifically, he says they acted illegally in failing to pay him his full entitlement in the twelve months following his retirement and to act on his request to change his allocated payroll date from 28 June to 30 June and thereafter to adopt the last day of the month.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination, should, therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. The scheme regulations do not prescribe any particular date on which ACP payments should be made, or by what method.  However, paragraphs 3740 - 3763 of the Civil Service Pay and Conditions Code set out a framework.  

4. Paymaster elected to spread ACP payments over different dates in order ease the administrative burden.  The date often accords with the date in the month from which the pension became payable.  The pensioner can choose a different payment date from the one allocated if he so wishes.  

5. Compulsory Early Retirement (CER) terms are available to staff aged 50 or over with five or more years qualifying service.  These provide for the pension to be preserved and for the immediate of a lump sum, equal to six months pensionable pay, to be paid immediately.  The Civil Service Compensation Scheme CSCS Rules also provide for the enhancement of reckonable service.  They provide for the immediate payment of an ACP equal to the preserved pension and lump sum compensation payment.

6. Mr Tait left the Scottish Executive on 31 May 2001 on CER terms.  The Department of Work and Pensions who had responsibility for processing the retirement, awarded Mr Tait an ACP of £29,594 p.a.  and a lump sum of £88,782.  He was initially allocated a payment date of 28th June, but this was changed at his request to the 30th June.  He therefore, received two separate payments in June; one for the period up to the 28th and one for the remaining two days of June.

7. On 17 January 2003 the PCSPS confirmed to me that they had moved the pension payment day to the last day of the month.  Some delay had occurred in making the change of payment date.  As a result, the PCSPS say they are prepared to offer a payment of £50 to Mr Tait in view of the "time and trouble Mr Tait has been put to" 

SUBMISSIONS AND DISPUTES

8. Mr Tait contends that his first payment should have been based on a whole month and not a "broken month" (ie based on 30/31 x monthly payment) CSPS say that it is calculated in this way because the payment date is the 30th and therefore, although it may at first appear as though the month of June should have been calculated as 1/12 of the annual payment, the broken month result follows from the methodology employed.

9. Mr Tait also argues that payment should have been made in 12 equal monthly instalments.  He challenges the statutory authority for the "broken month" method.  PCSPS say that the regulations do not prescribe a particular method.  However, they say that the methodology which is used is contained in the Civil Service Pay and Conditions of Service.  Whilst conceding that this document has no legal status, they say that the practice has operated with the approval of Civil Service Pensions over many years.  They also draw attention to the use of the same methodology over many years by other public sector schemes.  

10. Mr Tait argues that employment of the current method results in a "lost day" over a whole year.  ie instead of 365 days in total only 364 days are paid; a loss in Mr Tait's case of approximately £81.00.  PCSPS say that the payments add up to the total pension due when taken over the whole year and therefore comply with the instructions of the employer.  Thus, the annual payment of £29,594 payable to Mr Tait (ignoring any increases for illustration purposes) would be reconciled as follows;

"1 June 2001 to 30 June 2001 =
30/31 x £29,594 = £2,386.62 
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1 July 2001 to 30 May 2002 =
 11 x
 £29,594
 = £27,127.83
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31 May 2002
=
 

 1/31 x £29,594
 = £79.55 









 £29,594.00"


11. In a letter dated 18 May 2002, Mr Tait again challenges Paymaster's calculation, saying that in the year from 1 June 2001 to 31 May 2002 he has been paid £25,441.90 whereas he says the figure should be £30,629.08.  Paymaster provide the following reconciliation;

"1 June 2001 to 30 June 2001 = £30629.08 x 30

= £2470.09







 12
31



 1 July 2001 to 30 May 2002 = 11 months @ £30,929.08 = £28076.66
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31 May 2002 (last day in your "year" 1 x £30629.08 = £82.33 





Gross total received = £30,629.08"

CSPS say therefore, that the calculations show that Paymaster's methodology provides the correct result when taken over a year.   

12. In a letter dated 6 June 2002 Mr Tait contends that the actual amount received during the period was £30,546.78 and was therefore, approximately £82 short.  The PCSPS say again that the figure of £30,629.08 was the actual amount paid over the year.  In order to move the matter forward, PCSPS agree to move the pension payment date to the last day of the month instead of the 30th.  Thus, in the month of January, Mr Tait received an extra day's payment.

13. Mr Tait has objected to the offer of a payment of £50 made by PCSPS as "compromising the independence of the Pensions Ombudsman".  The PCSPS say they simply made the offer together with the offer to change the payment date "to bring his case to a conclusion" 

CONCLUSIONS

14. I have firstly considered the allegation that Paymaster acted incorrectly in choosing the method and payment for the payment of Mr Tait's pension benefits.  The scheme rules are silent as to the choice of payment date.  There are no provisions stipulating that pay should be made on the last day of the month or by equal instalments as has been suggested by Mr Tait.  In spreading the payment dates, broadly in line with the different dates of commencement of pension, I take the view that Paymaster chose a method which was not advantageous to the recipient and encompassed the problem of the large numbers of pensions they had been entrusted to administer.  A further flexibility was offered in allowing the pensioners to choose a different payment date if they so wished.  I do not accept Mr Tait's argument that calculation of the month of June using the "broken month" method was unreasonable, bearing in mind that the system averages out the payments over the whole year.  Turning to the methodology issue, my view is that Paymaster's obligation is to make payments of the appropriate amount of money.  The Rules are silent as to methodology and provided that chosen does not present the recipient with any unreasonable difficulty I see no reason to be critical.  I have studied the reconciliation and summary statements in some detail and found them to be correct.  PCSPS have made various explanations of the calculations as described above.  Mr Tait has been unable to accept the various explanations offered.  In my view these explanations were both reasonable and accurate.  I am, also, therefore unable to agree that Mr Tait has been financially disadvantaged.

15. Mr Tait says the amount he received to 31 May 2001 was not £30,628.08 but was, in fact, £82.03 less.  PCSPS have clarified as follows;

"Mr Tait says he received £30546.78 which is a figure that excludes pensions increases, see his letter of 10 October 2002.  The actual amount Mr Tait received in the 364 days from 1 June 2001 to 30 May 2002 was £30609.80.  Mr Tait does not dispute this figure.  When we agreed to ask Capita Hartshead to change Mr Tait's pension payment date to the last day of the month, he received an arrears of one days pension.  So by 31 May 2003 he had received the full 730 days pension"

Mr Tait now accepts that the extra day’s payment was received.  

16. I also note that the complaint initially made by Mr Tait is now resolved in that Paymaster agreed to make payment on the last day of the month as he requested.  Mr Tait has intimated to me that he accepts this solution.  

17. I do not uphold this complaint.
DAVID LAVERICK

Pensions Ombudsman

23 January 2004
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