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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr R Cross

Scheme
:
Nelson Hurst Group Pension Scheme 4 (the Scheme)

Trustee
:
Alexander Forbes Pension Trustee Limited (the Trustee)

Employer
:
Alexander Forbes Group Services Limited (the Employer)

THE DISPUTE (dated 15 August 2002)

1. Mr Cross has referred to me a dispute with the Trustee concerning the interpretation of a rule relating to the payment of a pension in the case of early retirement following redundancy.  Mr Cross believes the rule provides for an unreduced pension to be payable in his circumstances.  The Trustee believes the rule only allows for the pension to be paid on an unreduced basis with the consent of the Employer.

THE RULES
2. The Scheme is governed by a Definitive Trust Deed and Rules dated 21 October 1994.  Rule 4 is entitled “Retirement Pension”, with rule 4(1)(c) providing:

(c)
Before Normal Retirement Date

On the retirement of a Member from the Service at any time before Normal Retirement Date because of Incapacity or on or after the Member’s 50th birthday he will be entitled with the consent of the Employer in lieu of any entitlement under Rule 8 to an annual pension of an amount calculated as set out in that Rule reduced by such amount as the Actuary shall determine except

(i)
in the case of a Member who retires from the Service because of Incapacity Pensionable Service shall be deemed to be the period of Pensionable Service which would have been completed had it continued up to Normal Retirement Date

(ii) in the case of a Member who retires from the Service because of Incapacity or because of redundancy the pension calculated under this sub-Rule shall not be reduced by reason of earlier payment

(iii) in the case of a Member who completes 40 or more years Pensionable Service the pension calculated under this sub-Rule shall not be reduced by reason of earlier payment.

3. Rule 8 relates to deferred benefits.  Under rule 8(6), the Trustee can consent to a member’s request for a pension under this rule to be paid before Normal Retirement Date, but after the member’s 50th birthday, such a pension to be reduced in accordance with rule 4(1)(c).

THE EXPLANATORY BOOKLET
4. The section headed “Your Pension at Retirement” includes the following:

“EARLY RETIREMENT

With the agreement of the Company, you may retire early at any age after 50, or before this if illness prevents you from continuing in employment of any kind.

Your pension is worked out as for normal retirement, based on your pensionable service and final pensionable salary when you retire, but is reduced for early payment.

ILL-HEALTH RETIREMENT

If you have to retire because of ill-health, your pension will be enhanced by including all your potential pensionable service to normal retirement age, and will not be reduced for early payment.  …”

MATERIAL FACTS
5. Mr Cross took early retirement as a result of being made redundant from employment on 31 May 2002.  Mr Cross was aged over 50 years at the time and had completed 15 years and 5 months pensionable service.  His Retirement Pension Options statement summarised his options as:

· A full pension of £15,892.52; or

· A tax free cash sum of £102,120.63, with a reduced pension of £8,151.18.

6. It was explained to Mr Cross that the Employer had agreed to him taking early retirement benefits from the Scheme, but on a reduced rather than an unreduced basis.

7. Mr Cross’s pension had been reduced to 62.756% of his full pension of £25,324.20 per annum.

8. The Trustee obtained the following legal advice:

“… the consent of the employer must relate to the entitlement of the member to an annual pension (in lieu of his deferred pension entitlement …).  …

It is then clear that where the employer has consented to a member drawing an annual pension, that pension shall be reduced “except” in the circumstances set out in paragraphs (i), (ii) and (iii) of the sub-Rule.  Only paragraph (ii) is relevant to this complaint.

The words in paragraph (ii), “in the case of a Member who retires from the Service because of Incapacity or because of redundancy” set out the sub-class of person (the main class of person is set out as in paragraph 4 above) to whom paragraph (ii) applies.

The words “the pension calculated under this sub-Rule” presuppose that the employer has consented to the member drawing a pension ….

Therefore, in summary, paragraph (ii) of sub-Rule 4(1)(c) is stating that where the employer consents to payment of a pension under sub-Rule 4(1)(c) to a member aged over 50 who retired from service with his employer due to redundancy, that pension shall not be reduced.  Paragraph (ii) of the sub-Rule however only becomes operative after the employer has exercised its discretion to allow a member to draw an early retirement pension in lieu of the deferred pension benefits to which he would otherwise automatically be entitled.”

9. The Trustee’s legal adviser goes on to discuss the effect of the wording in the Scheme’s Explanatory Booklet:

“In the Early Retirement section, the words “With the agreement of the Company” relate to (i) the Member retiring “early at any age after 50” and (ii) the Member retiring early before age 50 if this is due to illness (ie Incapacity).

Clearly under this heading the Company’s consent is required for a Member to retire early due to Incapacity.

I believe the second paragraph of the Early Retirement section should have a sub heading “Pension payable on Early Retirement”.

The “Ill-health Retirement” paragraph should then have been headed “Pension payable on Ill-health Retirement”.

As it is, I still believe that the only practical interpretation of these two paragraphs, taken together, are that if the Company’s consent is given to ill-health early retirement, the Ill-Health Retirement section states that the member’s pension will not be reduced for early payment.

To interpret the two paragraphs in any other way would lead to the situation where it is positively stated in one paragraph that Company consent is required to ill-health early retirement whereas the other paragraph is silent, and both relate to the same situation.

Therefore it must be the better interpretation that the Ill-health Retirement paragraph is also subject to the earlier statement about Company consent being required on an ill health retirement.  Otherwise the earlier wording has no relevance and is redundant.

On the basis that the consent requirement for retirement due to redundancy under the Trust Deed and Rules is the same as the consent requirement for retirement due to Incapacity, the [Scheme] Booklet reinforces the interpretation of sub Rule 4(1)(c) set out above.”

10. At stage 1 of the Internal Dispute Resolution Procedure (IDRP), Mr Cross was told:

“… Rule 4(c) does not automatically entitle you to an unreduced pension on retirement by reason of redundancy.

…

… your former employer’s Consent is required before you are entitled to an unreduced early retirement pension on redundancy over age 50.”

11. At stage 2 of the IDRP, Mr Cross was told:

“2.
Where an early retirement pension is paid to a member over age 50 who retired because of redundancy, sub-Rule 4(1)(c)(ii) states that it shall not be reduced by reason of earlier payment.

3. However, a member does not have an automatic entitlement to a pension on early retirement.  The right to an early retirement pension is dependent on the Employer giving his consent – (“he will be entitled with the consent of the Employer … to an annual pension …”).  This is set out in Rule 4(1)(c) (as opposed to Sub-Rule 4(1)(c)(ii)).

4. Any entitlement to an unreduced early retirement pension can only exist after an entitlement to an early retirement pension has been granted in the first place.

5. As you are aware the Employer has decided not to exercise its discretion under Rule 4(1)(c) in a manner which will allow the Trustee to pay you an unreduced pension.”

12. Mr Cross referred the dispute to me.

The Trustee’s Position
13. The Trustee, by its representative, says:

13.1. The right to an early retirement pension is dependent on the Employer giving consent.  In this case, the Employer decided not to exercise its discretion in a manner which would allow the Trustee to pay Mr Cross an unreduced pension.

13.2. The Trustee has no discretion as to the application or amount of benefits payable under sub-rule 4(1)(c).  The Trustee’s duty, in relation to this matter, is to ensure that Mr Cross receives the benefits to which he is entitled.  

13.3. The Trustee recognised that, on the face of it, sub-rule 4(1)(c) is unclear.  The Trustee, therefore, took legal advice as to the proper interpretation of sub-rule 4(1)(c) and, after consideration, followed that advice.

13.4. The Trustee’s opinion is that sub-rule 4(1)(c) entitles Mr Cross to an unreduced early retirement pension that is conditional on the consent of the Employer.

13.5. Past practice has been that employer consent was required if an unreduced pension was to be paid on the early retirement of a member aged over 50 who has been made redundant.  On each occasion that this consent was granted, the employer was required to make an appropriate payment to the Trustee, in relation to the cost of the augmentation.

14. In respect of the interpretation of rule 4(1)(c), the Trustee, by its representative, further says:

14.1. As a matter of construction, the words “he will be entitled with the consent of the Employer” mean that a member’s right to any form of pension under this sub-rule (either reduced or unreduced) is conditional upon the consent of the Employer being given.

14.2. The sub-rule further provides that the annual pension to which the member is entitled will be actuarially reduced.

14.3. Sub-rule 4(1)(c)(ii) is one of three exceptions to the main body of sub-rule 4(1)(c).  The effect of sub-rule 4(1)(c)(ii) is that, where the Employer has consented (unconditionally) to a member receiving an early retirement pension, it will not be reduced where the retirement from service was because of incapacity or because of redundancy.  The exception, therefore, relates to whether or not a pension payable under this sub-rule is reduced or not.  This is because:

14.3.1
The words “the pension calculated under this sub-Rule” presuppose an entitlement to a pension.  A member does not have an absolute entitlement to an early retirement pension.  The entitlement only arises once the relevant consent has been granted.

14.3.2
The Employer is entitled to grant consent to a member receiving an early retirement pension, but withhold its consent to the pension being paid on an unreduced basis.  The employer’s consent itself may, therefore, be conditional (which is the position adopted by the Employer).

15. The Trustee also submits an alternative argument that, if rule 4(1)(c) does not allow for the Employer to limits its consent to a reduced pension, then no proper consent has yet been given by the Employer for early payment of a pension to Mr Cross.

16. In support of this, I have been referred to the Minute for the Trustee meeting which was to be held on 15 July 2002.  This records that: 

“The Trustees were asked to note the employer’s decision to grant consent to Mr Cross to draw an early retirement pension from the Scheme but on a reduced rather than an unreduced basis.”

17. The Trustee submits that consent is a material and important element in the execution of a power subject to a consent and the requirements for consent must be strictly observed.  Consent to the exercise of a power must be absolute and unconditional.  However, the Employer has not granted the absolute and unconditional consent required for the payment of an unreduced pension, the consent it gave was conditional on a reduced pension being paid.  If the Employer cannot give a consent in this manner, than the consent required for rule 4(1)(c) was never given.  The reduced pension paid to Mr Cross would, therefore, be effectively paid as if granted under rule 8.

Mr Cross’s Position
18. Mr Cross submits there are many reasons for a person seeking early retirement with access to their pension, where the consent of the Employer would be required.  He says the effect of rule 4(1)(c)(ii) is that it removes redundancy as a ground for the reduction of a pension.  Mr Cross states:

“It is my contention that codicils (i), (ii), and (iii) were deliberately and specifically inserted by the Nelson Hurst management as Employers at the time these Rules were drafted, to prevent the Employer and/or the Trustees from misusing the requirement for consent as a negotiating weapon to the detriment of a member who is forced to retire early due to ill health or incapacity or redundancy.

Hence the introduction of the wor[d] “EXCEPT”.

The effect of this word is incapable of misinterpretation in plain English language usage and relates to the immediately preceding described action point namely “… reduced by such amount as the Actuary shall determine EXCEPT”.

The Rules of a Pension Scheme must be drafted in such a manner as to be capable of being understood by the average Member of that scheme and that the overwhelming majority of members will have the same understanding as I do.”

19. Mr Cross says there is an acknowledged ambiguity in the Rules which, in accordance with established principles, should be construed against the drafter.

20. Mr Cross disputes that the Employer is able to say it did not give its consent.  He says: “Consent if it were indeed required, was and has been given even if they then attempted to qualify their consent.” He considers this to be a instance of: “blatantly attempting to override the clear intention of the protection incorporated in the Rules given to people who find that at 56 their services can be dispensed with due to no fault of their own but a change of Company priorities.”

21. Mr Cross refers me to the fact that incapacity and redundancy are dealt with in the same rule and should, therefore, be treated in an identical manner.

CONCLUSIONS
22. The first part of this dispute relates to whether the Employer is required to consent to an unreduced pension under rule 4(1)(c)(ii), as opposed to merely consenting to the payment of a pension at date earlier than the member’s normal retirement date.

23. The consent of the Employer is a precondition to the member having an entitlement to an annual pension in certain circumstances, namely retirement before normal retirement date albeit on or after the member’s 50th birthday, or in the case of incapacity.  That pension is to be calculated in accordance with rule 8 and then to be reduced by an amount determined by the Scheme’s actuary except in the three circumstances set out in sub-paragraphs (i), (ii) and (iii).

24. The interpretation put forward by the Trustee suggests that the Employer has, effectively, two decisions to make.  Firstly, it has to decide whether to exercise its discretion and grant consent to the member having early access to pension benefits.  Secondly, it has to decide whether to exercise its discretion to allow the circumstances in sub-paragraphs (i), (ii) and (iii) to vary the pension which had been calculated.  In other words, in Mr Cross’s situation, the Employer’s options would be to refuse to grant consent to early access to his pension benefits; grant consent, but only to a reduced pension; or grant unconditional consent to an unreduced pension.  I do not read rule 4(1)(c) as allowing this level of flexibility.
 In my view, the Rules allow the Employer only one option, namely whether or not to grant consent to early access to pension benefits.  

25. The Trustee has submitted that the Explanatory Booklet is consistent with its interpretation of rule 4(1)(c).  I do not agree with this.  The introductory paragraph to the Early Retirement section sets out when consent is needed – ie.  to the act of retiring and being able to access pension benefits.  Thus, once consent has been given and the member has to retire because of ill-health, the pension “will not be reduced for early payment”.  There is no suggestion that an unreduced ill-health pension is conditional on the Employer’s agreement.  I consider that the Explanatory Booklet is consistent with my interpretation of rule 4(1)(c) as it applies to incapacity and, by implication, redundancy.

26. The Employer is not obliged to grant its consent.  The effect of withholding consent would only mean the member becomes entitled to deferred benefits and, thus, able to apply to the Trustee for early payment of those benefits (on a reduced basis) in accordance with rule 8, after the age of 50.

27. Having determined how the Rules should be interpreted I need now go on to consider whether the Employer has granted the requisite consent to Mr Cross retiring under rule 4(1)(c).

28. The Employer sought to condition its consent to Mr Cross having early access to his pension benefits.  That is not an option allowed by the Rules, but that does not mean that the attempted condition can simply be set aside, allowing the benefits to be paid on a reduced basis.  Rather, it seems to me that the position in law is that the Employer’s consent has not been given under Rule 4.

29. Rule 4 cannot operate where conditional consent has been given.  Because this was the only consent that was given, Rule 4 is not triggered and benefits cannot be payable under it.

30. Mr Cross refers to the fact that the same rule deals with the provision of pension benefits in the case of incapacity and, therefore, should be treated identically.  This is quite correct but, again, the Employer’s consent would be needed for unreduced benefits to be paid on that basis.

31. While I find rule 4(1)(c) is not capable of interpretation in the manner suggested by the Trustee, I find as a fact, that the Employer did not grant the requisite consent under that rule.  Consequently, Mr Cross is only entitled to deferred retirement benefits under rule 8.

DAVID LAVERICK

Pensions Ombudsman

6 August 2003
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