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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr R Spedding

Fund
:
Albright & Wilson Pension Fund 

Respondent
:
Rhodia Pensions Trust Limited (Trustee) 

MATTERS FOR DETERMINATION 

1. Mr Spedding contends that the Trustee has acted improperly in not backdating an increase in his ill health pension to the date he left employment.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Spedding was born on 28th October 1949.  He worked for Albright and Wilson and its successors as a Shift Chemical Plant Operative, and latterly as Deputy Controller, for a period of approximately 32 years.

4. During 2000 he applied for, and was granted an ill health early retirement pension under the Rules of the Fund.

5. Rule 7 of the Fund under the heading of Ill Health Retirement reads as follows:-

"(a) A Member may retire from Service on immediate pension at any time on the grounds of ill-health if the same shall have been proved to the satisfaction of the Trustees whose decision shall be final.  A pension will be payable to a Member who retires on grounds of ill-health in accordance with either paragraph 7(b) or 7(c) below and the Trustees shall decide in their absolute discretion which paragraph shall apply to a Member." 

"(b) If the Trustees decide that the health of the Member is such that he could reasonably be expected to seek alternative employment with any person who is not an Employer a pension will be payable to the Member as follows:"

Rule 7(b)(i) sets out the formula used to calculate a pension which uses a definition of Pensionable Service set out in Rule 7(b)(ii)

"(b)(ii) For the purposes of this Rule 7(b)(ii) Pensionable Service will be deemed to be extended to include one half of the period of Pensionable Service which the member would have completed between the date of retirement and his Normal Pension Date."

"(c) If the Trustees decide that the health of the Member is such that he could not be reasonably expected to be employed at any time in the future, a pension will be payable to the Member as follows:"

Rule 7(c)(i) sets out the formula used to calculate a pension which uses a definition of Pensionable Service set out in Rule 7(c)(ii)

"(c)(ii) For the purposes of this Rule 7(c)(ii) Pensionable service will be deemed to be extended to include three quarters of the period of Pensionable Service which the Member would have completed between the date of retirement and his Normal Pension Date."

"(e) At any time or times during the period from the Pensioner's retirement to his Normal Pension Date, the Trustees may reduce or withdraw the pension payable to the Pensioner under this Rule if he undertakes paid employment or if he fails to produce such evidence of continued ill-health as the Trustees may in their discretion from time to time require."

6. The Trustee sought medical evidence from Mr Spedding's GP (Dr S K Sullivan) as well as the company's Occupational Health Physician (Dr M Cathcart) in order to assess Mr Spedding's suitability for retirement on the grounds of ill health.  Dr Sullivan felt that

"he is unfit for the job he is currently employed in."

whilst Dr Cathcart thought that

"[he]is unfit for work within or outside the company."

7. Following a visit to the Whitehaven site on 19th October 2000, Dr Cathcart reviewed the case in order to judge the appropriate level of benefit that Mr Spedding should receive and revised his opinion slightly to state that

"...this complaint does not render him unfit for office work..."

8. Upon consideration of the medical evidence available, the Trustees took the view that whilst Mr Spedding could not continue to perform his duties with the company, there was a reasonable expectation of him seeking alternative sedentary employment elsewhere.  On this basis, the ill health pension payable was to be at the lower rate calculated under Rule 7(b) with effect from 30th September 2000.

9. On 15th November 2000 Mr Spedding wrote to Mr R G Squires (Pensions Manager Albright & Wilson) complaining that the level of his ill health pension was below the level that he had been led to expect by Dr Cathcart.

10. On 1st April 2001, the Fund merged with the Rhodia Pension Fund.

11. Mr Spedding invoked the Internal Dispute Resolution Procedure (IDRP) with the assistance of Mr G Caig, GMB Organiser.

12. On 28th June 2001 the Trustees received a medical report from Dr P K L Coles of Medigold Health Consultancy Limited.  He had been apprised of the criteria for awarding the two levels of ill health retirement pension.  His report concluded :-

"Overall the medical evidence so far provided in this case suggests that Mr Spedding could be considered theoretically fit to undertake work of a sedentary nature.  He would therefore meet the first definition under the Albright and Wilson Pension Fund and would appear to meet the criteria for the lower award.  There does not appear to be much doubt that Mr Spedding cannot return to his former employment, given the severity of his arthritis."

13. On the basis of Dr Coles' report, Mr Spedding's appeal was turned down by the Trustees under Stage Two of the IDRP and he was advised of their decision by Mr G Lloyd (Pensions Manager, Rhodia) in a letter dated 24th September 2001.

Following an approach from OPAS, the Trustees commissioned a further medical examination of Mr Spedding by Medigold Health Consultancy Limited and this was presented to them on 25th April 2002.  Dr Goldsmith concluded:-

"Objectively, he is completely disabled from any form of manual labour... My own view is that he is physically capable of carrying out some sedentary work.  I have to say that the chances of him being employed ...are very low.  There is no doubt in my mind that an aggressive diet and weight loss programme would greatly improve the symptoms in his knee and also his breathlessness and blood pressure."

"Purely objectively it is just borderline possible that one could label him as a lower tier applicant.  On balance, I feel that this man probably now needs to be elevated to the full early ill health retirement...He is clearly not capable of carrying out any form of physical labour again...He would not be able to stand at all for work and would have to sit with an elevated leg...The Trustees might be minded to ...enhance his award from this point onwards to full early ill health retirement pension.  I believe that there is no reason to backdate this award to when it was first considered as at that stage he probably would not have qualified for the full tier."

14. At a Sub-Committee Meeting of the Trustee on 17th May 2002, it was agreed that as Mr Spedding's health had deteriorated since the date of the original award, his ill health pension should be increased to the higher level, but this award should not be backdated, and would be subject to review in two years' time.

15. The Trustee's decision together with the reasons for not backdating the award were communicated to Mr Spedding in a letter dated 21st May 2002.

16. Mr Spedding was not satisfied with the Trustee's response, particularly the refusal to backdate the award and via his OPAS adviser, again raised the matter with the Trustee on 25th May 2002.

17. On 19th June 2002 a full Trustee Board meeting was held at which the Sub-Committee decision of 17th May 2002 was reconsidered.  After much discussion, the Trustees agreed unanimously that the previous decisions made were correct.

18. The Trustees say that when they increased the pension because of Dr Goldsmith's report that Mr Spedding's health had deteriorated, they did so using the augmentation power.  This required a direction from the Principal Employer and there is no documentary evidence of this being received.  The Trustees rely on the fact that their number includes the Company Secretary and another Director as requisite authority from the Principal Employer.

19. The augmentation power is contained in Rule 10.3 which states:-

"The Principal Employer may direct the Trustees to:-

(c) augment any benefit so long as the limits in Appendix 1 (Inland Revenue limits) are not exceeded.

for any Member, Pensioner, employee or former employee of any of the Employers..."

CONCLUSIONS

20. The Trustees are required by the Rules to make a decision about the extent to which Mr Spedding was incapacitated at the date when he left employment.

21. Although Dr Goldsmith's opinion in 2002 was that Mr Spedding may have qualified for a higher tier pension at that time, the doctor also expressed the view that Mr Spedding probably was not entitled to a higher tier pension at the date he left work.  This is supported by the other medical opinions considered by the Trustees.  I see no reason for saying that the Trustees decision that Mr Spedding is entitled only to the lower tier pension was perverse.

22. I see no reason to infer from the fact that a later decision was made to increase his pension on the grounds that Mr Spedding's health had deteriorated, that there was any fault in the previous decision.
23. Mr Spedding’s contention that the Trustees have acted improperly is not upheld.
DAVID LAVERICK

Pensions Ombudsman

19 May 2004
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