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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr John Reid

Scheme
:
Principal Civil Service Pension Scheme (Northern Ireland) 

(PCSPS (NI))

Managers
:
Civil Service Pensions (CSP)

MATTERS FOR DETERMINATION

1. Mr Reid has been refused a Section 11 injury benefit.  His application was declined on the grounds that he was not suffering from an injury which had occurred solely because of his work.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

PCSPS Rules

3. Section 11 of the PCSPS Rules provides for the award of injury benefits.

Rule 11.3 sets out the ‘Qualifying Conditions’ for an injury benefit as follows:

“…..benefits in accordance with the provisions of this section may be paid to any person to whom the section applies and

(i) who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty; ….”

4. Mr Reid joined the Civil Service (NI) in 1969.  At the time the incident (which Mr Reid says caused the injury) occurred, he was employed by the Social Security Agency (SSA).  In October 1998 Mr Reid was advised that he was to be transferred to a new position as a Project Manager.  

5. On 12 October 1998 Mr Reid responded as follows : 

“I refer to the proposal to transfer me to the DMA Project from 26 October 1998.  

As you know I have previously been quite ill with a psychiatric disorder which culminated in me having to take sick leave from May 1995 to January 1996.  On return to work it took me some time to build up confidence in myself.  I now consider my confidence to be about 75% of what it was before my illness.  I should add that a large part of my improvement has been doing work which I feel comfortable with…..

When I attempted in June 1998 to reduce my medication I had to take several days sick leave……

…..

I feel that this type of challenge is too much for me at this time and that my health is such that I cannot do justice to this posting.  I am also concerned that it will have an adverse affect on my medical condition at this time…..

I would urge you to reconsider this transfer…”

6. On 13 November 1998, Mr Reid’s Line Manager responded that full consideration had been given to his request but the decision would stand.  Mr Reid was reassured that he would receive full support.  The letter concluded as follows:

“If you find that the duties and pressures of the DMA job are having an adverse effect on your health I would be happy to discuss with you any adjustments which you think would make the job more suitable.  If necessary we could seek help from the OHS……“ 

7. On 27 November 1998 Mr Reid wrote to the Personnel Department as follows :

“My concern is solely with my own position and the arbitrary way in which I have been moved to an unsuitable post without regard to my disability…..

While I accept that [the Line Manager] believes that “no change is not an option” this does not exempt either him, AMB, or indeed yourself from the duty as an employer under the Disability Discrimination Act 1995 to my working conditions to facilitate me in overcoming the effects of my disability.  Indeed, I believe that in persisting (despite my representations) in moving me from a position in which I (contrary to [the Line Manager’s] suggestion) experienced no stress would be construed by any tribunal, as a deliberate attempt to exacerbate my condition…..” 

8. On 16 December 1998, Mr Reid had a meeting with a Personnel Officer as he considered that to remain working on the DMA project would have a continuing adverse impact on his health.  After consultation it was agreed that he would be referred to the Occupational Health Service (OHS) for assessment as to whether there should be some form of adjustment.  Reasonable adjustment was explained as “removing components of the post to a transfer from the post itself”.

9. OHS were asked to review Mr Reid’s case and Dr Patterson replied on 12 January 1999 having considered the communications between Mr Reid and his Line Managers and a letter from Mr Reid’s community psychiatric nurse.  He advised as follows : 

“…..On the basis of the information provided Mr Reid feels he will have difficulty coping with the new post due to his perception of the pressures and responsibilities involved.  He has referred to a prolonged psychiatric disorder leading to his absence from May 1995 to January 1996…..

…Given the background and circumstances of this case therefore I do not feel it should be necessary for OHS involvement as it is not a question of whether he is disabled in terms of the DDA but rather the fact that he has had a significant illness and management will obviously not knowingly wish to expose him to circumstances of employment which lead to a recurrence of his medical condition…

The evidence provided by Mr Reid’s community psychiatric nurse read as follows:

“I had been seeing John in my role as CPN and counsellor, at that time John was under severe stress due to his work situation.  On his return to work it was advised that he should be placed in a stress free environment.  This appears to have been achieved and been of great benefit to John.  For John to maintain his well being I would suggest that John remains in a familiar environment with as less stress as possible.”

10. On 1 June 1999 Mr Reid went on sick leave suffering from stress and depression.  He returned to work on 7 August 1999.

11. On 20 August 1999 Mr Reid reported to the Personnel Department that an Industrial Accident had occurred at work on 13 November 1998 when he was notified of his transfer to the DMA project.  He claimed that the cause of the accident was the transfer to an unsuitable post.

12. Mr Reid continued working during the year 2000 but went on sick leave, suffering from depression, on 20 March 2001.  He did not return to work and subsequently retired from the SSA on 1 December 2002.

13. On 21 August 2001 Mr Reid made a claim for Injury Benefits under Section 11 of PCSPS (NI).  On 19 October 2001 the SSA referred Mr Reid’s case to the OHS for their medical opinion as to whether Mr Reid’s absence from work was due to work-related factors.  Dr Addley, the OHS medical adviser, stated in a report dated 27 November 2001 that:

“..It is my conclusion given the evidence available that the applicant does not have a condition that can be solely attributable to the duties of employment.  This is based on the previous existence of the condition and it having pre-dated the incident cited by the applicant as a cause of his subsequent absence.”

14. On 4 December 2001 Mr Reid’s case was referred to CSP.  CSP provided the following evidence; Mr Reid’s letter dated 21 August 2001, his sick leave record and medical certificates, the correspondence relating to Mr Reid’s transfer to the DMA project, the information provided to the Industrial Injuries Branch, management’s comments, Staff Care Unit Report and the report from the OHS dated 27 November 2001.  

15. CSP responded on 7 December 2001 as follows :

“…As you are aware an award of Injury Benefits under Section 11 of PCSPS (NI) is only considered appropriate where an injury is incurred due solely to the nature of duties or tasks reasonably incidental to those duties.  Having considered all the papers submitted this is not considered to have been shown to be the case…”

Mr Reid’s application was rejected.  He was advised by a letter from the SSA dated 13 December 2001.

16. Mr Reid appealed against the decision on 14 January 2002.  His letter reads as follows:

“…..Dr Addley states that his conclusion is based on “the previous existence of the condition and it having predated the incident cited by the applicant as a cause of his subsequent absence.  While this is factually correct, I would like to point out that although my first absence due to depression was from 31/5/95 to 5/1/96, from 5/1/96 – 1/6/99 (ie 3.5 years) I only had two absences of 5 and 3 days respectively relating to depression.  During these three years I achieved box 2 markings in my Performance Appraisal Reports therefore my employer considered that I was performing significantly above what was normally expected.

In my opinion I achieved equilibrium in my home and work life and reports from my doctor and counsellor would substantiate this…

I believe that taking all the facts into consideration I was fully fit for work in 1998…

…The only reason I was absent from work from 01/06/99 to 06/08/99 and from 20/3/01 to date is because of the transfer to the DMA project…..

…It would appear, from this decision, that a person with a previous depressive condition or mental disability can never satisfy the “Qualifying Injury” aspect regardless of their performance at work, their attendance record and their medical condition immediately prior to the “injury”.” 

17. Mr Reid’s appeal was reviewed by Dr Addley, who concluded in his report dated 29 January 2002 :

“Having considered Mr Reid’s points, I would be of the view that my original decision should stand.  As you know, Mr Reid had previously suffered from a psychiatric disorder which necessitated his having to take sickness absence from May 1995 to January 1996.  Mr Reid’s sickness absence record also shows a spell of absence certified as ‘depression’ between 22 and 24 June 1998….

In summary therefore, taking all of the issues into account, I am of the opinion that Mr Reid’s previous history of psychiatric disorder is relevant to Section 11 consideration.” 

Mr Reid’s appeal was rejected.  He was advised by way of a letter dated 19 February 2002 from CSP.

18. On 6 May 2002 Mr Reid requested that the decision not to award him Injury Benefits under Section 11 of the PCSPS (NI) be considered under Stage 2 of the Internal Dispute Resolution Procedures (IDRP).  He provided a Medical Report from his GP, Dr A Ross, the report dated 2 May 2002, stated : 

“I understand Mr Reid is appealing a recent decision of the Civil Service Pensions Branch and he has asked me to produce a short Medical Report.

Mr Reid suffered from anxiety/depressive illness, and was off work for this reason (in) 1995.  However, he made a good recovery and seemed to be coping well both at work and in his home life.  He gradually reduced his medication and managed to stop Diazepam completely in May 1998, and had reduced his anti-depressants considerably.  

He consulted again in April 1999 with stress related symptoms, associated with his transfer to a new post in work some months earlier.  He had many physical symptoms of anxiety state, but I have in my records that he was not depressed.  He was attending the Gym regularly, and appeared to be making every attempt to deal with his stress related symptoms.  In fact he returned to work in August 1999 and did not consult again until January 2000, when again he was extremely stressed because of his situation at work.  He attended the Community Psychiatric Nurse, Mr Bob Matson, for help with anxiety management and made considerable improvement.  However, his stress related symptoms eventually became overwhelming, because of continuing difficulties at work necessitating his absence from work from March 2001.  

Although Mr Reid has suffered from anxiety/depression in the past it was my clear impression that the anxiety related symptoms, which have been manifest since 1999, were directly associated with his transfer to a new post in work for which he felt entirely unsuited.” 

19. Mr Reid’s case was again referred to the OHS who responded on 20 May 2002.  The report summarised the information given in Dr Ross’ report dated 2 May 2002 and concluded as follows: 

“…My opinion based on the above would be as follows:

1. The General Practitioner report confirms the previous medical evidence.  In particular it confirms that Mr Reid suffered from a substantial depressive condition in 1995 which required medication up to and beyond 1998.

2. Both Mr Reid and the General Practitioner state that his recent condition is directly associated with his work.  The test for Section 11 is however solely attributable.

3. Given that Mr Reid has suffered a previous serious episode of depression/anxiety it would be my opinion that it is not possible to deem the most recent episode as solely attributable to work given his previous history and hence predisposition to the condition.

CONCLUSION 

In summary therefore, having considered the new medical evidence and reviewed the case notes at length I would conclude the following:

1. Mr Reid’s absence from March 2001 was associated with his having suffered depression/ anxiety/ stress.

2. Given his previous history of this condition and predisposition it is not possible to state that the condition is solely attributable to work.”

20. On 18 June 2002 CSP wrote to Mr Reid and advised him that his appeal had not been upheld under Stage 2 of the IDRP and therefore he would not be awarded Injury Benefit under Section 11 of the PCSPS (NI).  

21. Mr Reid brought his complaint to my office on 31 July 2002.  Mr Reid is concerned that CSP have relied entirely on the reports from Dr Addley, the OHS medical examiner, and have ignored the medical evidence provided by his GP.  He points out that his GP had examined him both before and after the incident whereas Dr Addley has never examined him.  Mr Reid believes that it would be impossible for anyone who has previously had a psychiatric disorder to satisfy the criteria for Section 11 of the PCSPS (NI).  Mr Reid states that he has suffered further stress because of his appeal and possible discrimination.

22. CSP’s response is as follows :

“1.
CSP have ignored his GP’s opinion that his condition was directly attributable to his duties in favour of Dr Addley’s opinion

As medical advisers to the Northern Ireland Civil Service (NICS), the OHS provide advice to CSP in relation to ‘section 11’ cases.

The qualifying criteria for an award of Injury benefits is that the injury must be solely rather than directly attributable to the nature of the duties.

I would wish to stress that the decision as to whether an award for Injury Benefits is appropriate is one for CSP alone.  However, this decision would only be made having taken account of all the available evidence and not only based on one particular aspect such as the medical opinion

2.
Mr Reid was not examined by Dr Addley

I have contacted Dr Addley for comment and he has informed me that a medical examination is not an absolute requirement.  On each occasion the matter was referred to OHS sufficient documentation was provided on which to base a decision.

3.
Mr Reid wishes us to accept that an individual can recover from a previous condition only to suffer a similar condition but because of a completely different set of circumstances.
CSP have never disputed this can be the case, but in this instance the medical opinion of OHS was that the previous illness is a contributory factor in Mr Reid’s current condition.  OHS have highlighted and CSP believe that the 27 November 1998 letter, a copy of which you already hold, shows that Mr Reid himself mentioned that he had not fully recovered from the previous illness at the time in question.

4.
Mr Reid feels he has been disadvantaged by his perception of our position that if you have previously suffered from a psychiatric illness you would never qualify for a ‘Section 11’ award.

This is incorrect.  If medical opinion was that the member had fully recovered from the previous condition and then suffered a second completely separate psychiatric condition, CSP would consider this subsequent condition in its own right for Section 11 purposes.  However, in this case the medical evidence was that Mr Reid’s current illness was an exacerbation of a pre-existing illness.

5.
Mr Reid states that he has suffered further stress because of his appeal and possible discrimination.

While it is not our intention to cause any measure of distress you will appreciate that the CSP must carry out a proper and thorough review when a member lodges an appeal.  Mr Reid’s appeal was subject to the same rules and procedures as all others considered under Section 11 of the PCSPS (NI).

23. Mr Reid’s response is as follows : 

“…1.
I am concerned that the use of or omission of a word e.g.  ‘directly’ rather than ‘solely’ by my GP (who is not a Civil Servant and is not aware of the regulations) is used in CSP’s argument, especially in Mental Health cases.  My GP is of the opinion that I made a good recovery therefore whether she uses ‘solely’ (technically correct) or ‘directly’ cannot in the circumstances count against me.  By coincidence if the word ‘directly’ had been omitted from her report CSP’s argument would not prevail.  However I can contact my GP to clarify the position in the penultimate paragraph of her report 2/5/2002 if required.


Although CSP again state that the decision would only be made having taken account of all available evidence and not only medical opinion, I would state that medical opinion is referred to in all of the replies to the points I have raised.  Dr Addley based his conclusion on ‘….the previous existence of the condition and it having pre-dated the incident….’.  In my opinion the factual evidence of my return to work, my attendance record, my performance and my GP’s opinion would outweigh this.

2.
I appreciate that a medical examination is not an absolute requirement.  However in cases where there is not an actual physical injury, as in this case, an examination would have been appropriate and beneficial.  It would have allowed me the opportunity to explain how I was feeling both before and after the accident.

3. I understand that medical opinion accepts that psychiatric illness is a complicated subject with many diverse issues.  I believe it does generally accept that although a person can fully recover from a mental illness, they may remain vulnerable to stressful situations and become ill again in different circumstances (please see copy of report from my Community Psychiatric Nurse (undated but noted appendix 2).  This has always been the thrust of my argument….”

24. The High Court recently determined
 that, although not in accord with its grammatical interpretation, the word “solely” should also be read into the second limb of Section 11..3 (i), thus requiring as stringent a test as for the first limb: to qualify under the second limb the injury must have been solely caused by an activity reasonably incidental to the member’s duties.

25. In a further response CSP said: 

25.1
“Civil Service Pensions (CSP) would wish to restate that the previous existence of a condition should not automatically debar someone from an entitlement to Injury Benefits (IB)………….CSP accepts that where an individual has suffered an injury which was not work related but fully recovers and subsequently sufferers (sic) an injury of the same nature which was solely attributable to duties then IB would be appropriate.

25.2
However, CSP contend that if an applicant previously suffered an injury which was not solely attributable to the nature of the duties or a reasonably incidental activity and continues to do so (even if the individual was previously coping with it) which is subsequently exacerbated by a work situation, then CSP do not consider this as a Qualifying Injury (QI).  The reason being that the injury already existed (even if the individual was previously coping with it) but was worsened by duties and therefore the injury could not be described as being solely attributable to the nature of the duties.

25.3
CSP would wish to highlight that Mr Reid himself refers to ‘overcoming the effects of my disability…’ and ‘to exacerbate my condition…’ and that ‘…..my health is such that I cannot do justice to this posting’.  CSP would strongly contend that this supports the view that this is an instance of an exacerbation of an injury which already existed and not one due solely to the nature of duties/reasonably incidental activity.... .  The statements in paragraph 7 that Mr Reid perceived difficulties in coping with the post without having taken up the post would also support CSP’s view.

25.4
CSP would also wish to highlight that Mr Reid is employed in a mobile grade which means that he can be transferred to another post by his employer.  This is an employment condition and therefore the proposal to transfer him was not in itself inappropriate.  No documentary evidence has been submitted to support his view that it was appropriate.

25.5
The question of eligibility for an award of Injury Benefits lies solely with CSP.  OHS opinion on IB eligibility is not, in itself, a factor in CSP’s decision.  Medical opinion is one of the components considered when arriving at a determination.

25.6
Dr Addley’s letter dated 15 January 2003 confirms that Mr Reid had not fully recovered from his previous psychiatric illness which is therefore a contributory factor in his injury and bolsters CSP’s decision that the injury was not solely attributable to the nature of duties and that an award of IB was not appropriate.

25.7
It is not the absence but the injury which CSP must consider as being solely attributable to the nature of duties.  CSP would contend that the evidence in this case has shown that this is a case where the incident(s) at work caused Mr Reid no longer to be able to cope with an injury that already existed rather than having been the sole cause of his injury.

CONCLUSIONS
26. In order for Mr Reid to be eligible for an injury benefit, he would have to be able to establish that the “injury” involved (a term which is wide enough to cover an illness) was solely caused by an activity reasonably incidental to his duties on the DMA Project.  Mr Reid contends that someone who has suffered from depression in the past would never be able to satisfy the criteria to be eligible for injury benefits under Section 11.  While I am prepared to accept that this is too strong a statement to describe the way in which, in principle, CSP approach the question I do think, when analysing what has happened in this particular case that there is substance in his criticism.  While the decision-makers at CSP may well have a proper understanding of the law the evidence suggests that those offering them medical advice were regarding the previous illness as being a more or less automatic bar to success.  It should have been apparent to those considering the medical advice that it was expressed in terms which appeared to rule out the possibility of a successful application if there had been a previous history of depressive illness.  

27. CSP argue that if an applicant has previously suffered and continues to suffer from an injury which was not solely attributable to the nature of the duties or a reasonably incidental activity, then (even if the individual was previously coping with that injury) if it is subsequently exacerbated by a work situation they do not consider the resulting condition to be a Qualifying Injury.  In this instance I do not agree with their argument.  While it is clear from the medical evidence provided that Mr Reid has suffered with stress and depression at various times over a number of years that does not mean that his present condition cannot be regarded as having being caused solely by an activity (his management’s proposal to change his job) reasonably incidental to his employment.  The evidence is that prior to that activity, with the help of counselling and regular medication, he was able to cope both in his private life and in particular at work.  

28. Mr Reid’s previous periods of depression may well have led him to be more vulnerable than normal to the experience of changing jobs but there is no substantial evidence to refute his claim that without such a change being forced upon him by his management the particular “injury” would not have been suffered.  I draw an analogy with a professional footballer who at some earlier time has broken his leg in a car accident: it may well be that such an injury has left an underlying weakness making future injury more likely or more likely to have serious consequences.  But it would be a nonsense to argue that if a further fracture occurred during a match that this was not an injury caused by an activity reasonably incidental to his employment.  Yet it seems to me that this is the way in which the medical advice has been couched.  

29. CSP have pointed out that mobility is a condition of Mr Reid’s employment.  I accept that, but for an action to be seen as causing an injury does not mean that the action has itself have to be in contravention of his conditions of employment.  In order to satisfy themselves that Mr Reid did not have a qualifying injury, CSP needed to consider, in addition to the OHS opinion, whether the injury was the result of his new duties or whether it arose from activities reasonably incidental to his new duties.  I am not satisfied that proper consideration has been given to this.

30. I therefore uphold the complaint and am remitting the complaint back to CSP to reconsider whether Mr Reid is eligible for an injury benefit.

DIRECTIONS
31. I direct that the CSP shall properly reconsider, with the benefit of fresh medical advice whether Mr Reid is entitled to an injury benefit under Section 11 of the PCSPS (NI) and issue a further decision within 56 days of this determination.
DAVID LAVERICK

Pensions Ombudsman
2 June 2004

� ‘Minister for Civil Service v Oakes’
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