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PENSION SCHEMES ACT 1993, PART 
DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant:
Mr P Crank

Scheme:
Trumeter Company Limited Pension Fund

Respondents:
Trumeter Company Ltd and the Company in its capacity as Trustee

MATTERS FOR DETERMINATION

1 Mr Crank alleges that his pension benefits, calculated at 31 December 2000, have been calculated, incorrectly, as if he had left the scheme. He maintains that as the Scheme has not been wound up, the Trustees have acted in error in  invoking Clause 14 of the Deed and reducing his benefits. As a result, he claims that his projected pension at normal retirement date (NRD) of £14,336.92 per annum does not represent the benefits he had accrued under the Scheme and that his benefits have not been calculated in a just and equitable manner. 

2 Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

KEY SCHEME RULES AND AMENDMENTS

3 These are set out at Appendix 1.

MATERIAL FACTS

4 The Scheme is a final salary arrangement operated by Friends’ Provident Life Office (FP). It provides benefits based on pensionable salary and length of pensionable service. Trumeter Company Ltd (the Company) is the Principal Employer under the Scheme until 1 May 1989 the Company was known as Measure Meters Company Ltd.

5 Mr Crank joined the Company on 1 May 1961. He was invited to join the scheme on 1 May 1974 and he joined on that date. The Normal Retirement Date (NRD) for Mr Crank is his 65th birthday. He was required to contribute 6% of pensionable salary to the fund. The Company met the balance of the cost of the scheme.

6 Mr Crank received a pension benefits statement each year from FP  The statement  showed a projected pension at NRD based on his current pensionable salary and pensionable service to the statement date. The benefit statement as at 1 June 1999 gave the following details:

Date of Birth:
14 May 1945

Normal retirement date:
14 May 2010

Date of appointment:
1 May 1961

Date of joining for retirement benefits:
1 May 1974

Pensionable Salary at 1 June 1999:
£26,000

On retirement at normal retirement date an annual pension:

[ie assuming maximum allowable pension of

40/60 x £26,000 = £17,33.40]
£17,333.40

A footnote to the statement said that the benefits shown assumed that Mr Crank remained in service until NRD and would be determined in accordance with the rules of the scheme.

7 Mr Crank received a standard letter dated 12 December 2000 from the Company informing him of the decision to close the Scheme “in accordance with the scheme rules with effect from 31 December 2000. This means that no further benefits will accrue after 31 December 2000. However the assets of the scheme will remain invested and the scheme will continue for the purpose of securing the benefits accrued to date”. The Company said it intended to offer alternative pension arrangements and with that in mind there would be a presentation to members by the Company’s pension adviser, (the adviser) in order to discuss the reasons for the change in more detail and the replacement scheme that would be effective from 1 January 2001.

8 On 21 December 2000 Mr Crank attended the presentation referred to above and received a further pension statement prepared by FP. It was headed “Benefits on leaving service at 31 December 2000 for P Crank” and it showed his annual pension “on retirement at Normal Retirement Date” as £14,336.92. The statement said that the benefits had been calculated at the date he left pensionable service, in accordance with the Scheme Rules, and were subject to increases between the date of leaving and his NRD. 

9 Mr Crank asked FP to provide him with details of the formula used to calculate the benefits shown in the last statement. In a letter dated 26 February 2001 FP gave the following details of the formula from the Scheme rules used to calculate the benefits. 

t/n  x  (E) x FPS 
Where:

t =
Number of years and months of service in the scheme up to date of withdrawal

n =
Complete years of possible service in the scheme up to age 60

E =
Expected scheme pension at age 60 based on final pensionable salary at date of withdrawal

FPS =
Final pensionable salary at date of withdrawal, subject to a minimum of  pensionable salary in force at 1 June 1987

Applied to Mr Crank’s service this meant:

t      = 01/05/1974 to 31/12/2000. 26 years and 8 months

n     = 01/05/1974 to 14/05/2005.  31 years

E     = 01/05/1961 to 14/05/2005. 44/60 limited to a maximum of 40/60

FPS =£25,000

The calculation became 

26.667/31 x (40/60 x 25,000) = £14,336.92

10 Mr Crank wrote to FP on 4 March commenting on their letter. He said: 

a. there was no reference in the Members’ Handbook to the formula t/n x E x FPS and he asked for a copy of the relevant part of the Scheme Rules in which the formula was contained; 

b. he was still a member of the Scheme and had not withdrawn from it: it was the Scheme that had closed and he referred to the contents of the letter dated 12 December 2000 (paragraph 0);

c. his interpretation of Section H of the handbook (Amendment or Discontinuance) was that the Scheme had been amended and not wound up and that the benefits at the amendment date of 31 December 2000 should be calculated in accordance with the Booklet which said “The right is reserved to amend the Scheme at any time but this would not affect any benefit which had accrued to you in respect of service completed prior to the date of amendment calculated according to your Pensionable Salary at the time”; 

d. the calculation of his pension should be on the following basis:

(Pensionable Service/60)  x  Pensionable Salary

Where Pensionable Service is 01/ 05/1961 to 31/12/2000 = 39 years

Pensionable Salary  is £27,324

Thus (39/60) x £27,324 = £17,760.60

11 On 9 March the adviser wrote to Mr Crank referring to his correspondence with FP. The advisor said: 

a. based on the definition of Final Pensionable Salary in the scheme booklet, ie “the highest average of your Pensionable Salaries over any three consecutive scheme years during the last ten scheme years before NRD” Mr Crank’s final pensionable salary was £25,000 based on his pensionable salary at 1 June 1997, 1 June 1998 and 1 June 1999; 

b. when the scheme closed on 31 December 2000 Mr Crank became a deferred member and therefore entitled to benefits as explained in Section G of the members’ booklet; and

c. the adjustment outlined in the letter from FP (paragraph 9) was covered under Rule 8 and that one of the purposes of the adjustment was to correct potential anomalies such as where members had completed a similar number of company years, but had different levels of scheme service. 

12 In his response to the adviser, Mr Crank said that he agreed with the method of calculation of his final pensionable salary. However, he said that his view of his benefits remained as described in his letter dated 4 March which he said was the same the adviser had explained to him at the presentation held on 21 December 2000. He said that the deferred benefits as described in Section G of the booklet applied when a member left the Company or when the scheme was wound up, neither of which, he said, applied to him.

13 FP wrote to crank in April 2001. They provided copies of Clause 14 of The Trust Deed,

Rule 4 (1) (a) and Rule 8(1)(a). They said: 

Rule 8 contained a verbal description of the way in which the benefits had been calculated although the Rules did not contain the formula itself that was used to calculate Mr Crank’s benefits; 

a. their understanding of the meaning of clause 14(c) was that the trustees were empowered to reduce members’ benefits from the basis that would have applied if the scheme had not been closed and that would include treating members as though they had actually left service at the date contributions ceased; 

b. provided the trustees considered that it was “just and equitable” to calculate benefits in the way they had chosen, FP’s view was that Mr Crank’s benefits had been calculated in accordance with the provisions of the Trust Deed and Rules governing the scheme;

c. they would refer Mr Crank’s query to the trustees for confirmation that they were happy with the way FP had calculated his benefits.

14 In August 2001 NabarroNathanson (the Solicitor) wrote to the adviser in response to a request for an opinion as to whether the reduction in benefits was just and equitable. The Solicitor said that: 

a. the extremely weak funding position of the Scheme was a factor that could persuade the Trustees that the benefits of any Member, at the date of termination of contributions, should be reduced on a just and equitable basis; 

b. the Trustees would wish to treat all beneficiaries fairly and with a very weak funding position they would be justified in exercising their power to reduce benefits on a just and equitable basis; if the scheme Actuary was recommending that a just and equitable basis was the use of the leaving service formula [t/n x E x FPS], then it would appear that the Trustees could apply that formula and take the view that it was just and equitable; 

c. it was for the Trustees themselves to take a view as to whether the use of the formula was just and equitable and they would need to consider the funding position of the Scheme and the advice of the Actuary as well as their own legal advice.

15 Mr Crank received a letter dated 1 November 2001 from the Trustees referring to his complaint. They said:

a.
“When the scheme closed on 31 December 2000, all members in pensionable service were treated as if they had left service at that date. As a result, you became entitled to benefits in accordance with Section G of the member’s booklet. Your benefits consist of a pension payable from NRD, calculated in respect of your period of membership of the scheme up to the date of leaving and your final pensionable salary at that date. As at 31 December 2000 your final pensionable salary was £25,000 (based on your pensionable salary at 1 June 1997, 1 June 1998 and 1 June 1999).”

b. clause 14 from the scheme’s trust deed and rules “states that the benefits payable in respect of a member for whom contributions would otherwise have continued are to be reduced to such amount as the trustees determine to be just and equitable, having regard to the manner in which the fund is invested at the said date. On this basis the trustees are empowered to treat members as though they had left service at the date contributions ceased. The fact that the clause goes on to say that no alteration will be made if the member subsequently becomes a deferred pensioner (i.e. leaves service) means that it is logical for benefits to be reduced in this way. In our view, the adjustment to members’ benefits is just and equitable, and therefore your benefits have been calculated in accordance with the provisions of the trust deed and rules governing the scheme. This view has been endorsed by the scheme actuary and also the trustees’ legal adviser….”

16 In response to enquiries made by OPAS the adviser confirmed that the scheme had closed to contributions, but that it was continuing as a paid-up scheme. The adviser also confirmed that the rules had not been amended to take account of the changes introduced on 1 June 1994 and  said the trustees were aware of the need to formalise the amendments and costings had been obtained for an update of the trust deed and rules.

17 In response to further enquiries made by OPAS, the adviser said that the members who had attended the presentation in December 2000 had been told that details of the paid up benefits available to them, based on a leaving date of 31 December 2000, would be provided. They said that following the meeting they had had a brief meeting with Mr Crank during which a rough estimate was given of his deferred pension based on service with the Company. However, as the details of the paid-up benefits were unavailable at that time they were unaware of the fact that Mr Crank had joined the scheme in 1974, apparently 10 years after becoming eligible. 

18
In response to Mr Crank’s complaint to my office, the adviser on behalf of the Trustees, said that in their view the key points were as follows:

a. where the company decides to make the scheme paid-up, Clause 14 applies.

b. Clause 14 provides for the trustees to exercise discretion and calculate benefits in a just and equitable manner.

c. to be sure of their position, the trustees took legal advice and also advice from the scheme actuary.

d. if the actuarial position changed, the actuary’s view of what is just and equitable will also change.

19 Mr Crank says that :

a. his complaint is about the relevance and interpretation of Clause 14 since he feels it is not relevant because the Company is contributing to the Scheme; 

b. he had completed 38 out of a possible 40 years’ service with the company at 1 June 1999 so assumes that his benefits should not have reduced between June 1999 and December 2000;

c. there is a conflict of interest if the employer is also the Trustee, in particular since the decision to terminate contributions to the Scheme was a cost-cutting exercise; 

d. another member of the Scheme had had pension benefits calculated by a different method to that used for Mr Crank.

20 On investigation of the benefit calculation for the member referred to by Mr Crank (paragraph 19d above), it is clear that the member had different pensionable service and a different normal retirement date. His circumstances are therefore not directly comparable to Mr Crank’s but both their benefit calculations are correct. The written representation submitted by Mr Crank of the calculation for the other member is a shortened version of the full calculation but the benefits have actually been calculated correctly and in a way that is consistent with Mr Crank’s.

CONCLUSIONS

Has the Scheme been amended or wound up? 

21 In my opinion, the Scheme has not been wound up or amended but is in the state referred to in Part V, Clause 14 of the Trust Deed. The employer stated its intention to terminate contributions to the scheme as allowed under Part V, Clause 13 of the Trust Deed (See Appendix). Under this Clause, if the employer chooses to terminate contributions it may do so and Clause 13(2) states that “members if contributing shall cease to contribute from the said date”. Clause 13(2) also allows the employer to continue to operate the Scheme in accordance with Clause 14 ie contributions can be terminated, but the Scheme can continue for the purposes of providing benefits accrued to the relevant date – in this case 31 December 2000.

22 If a scheme is held in this state, then new members may not join, but the employer must ensure enough funds are available to meet the scheme’s liabilities and those employees who are already in the scheme cannot continue to make contributions and will cease to accrue further benefits. The benefits members have earned to the closure date will be based on their earnings at that point, not when they retire. There is still the possibility that the employer will have to fund the  scheme to a certain extent since pension benefits must be paid when they fall due. 

Should Mr Crank’s benefits be calculated in line with Clause 14 of the Trust Deed?

23 Since the Scheme is continuing, but without further contributions being paid, Clause 14(c) clearly gives the Trustees discretion to reduce members’ benefits “to such an amount as the Trustees shall determine to be just and equitable”. Provided the amounts chosen were just and equitable The Trustees were empowered to reduce Mr Crank’s benefits.

Was the reduction in benefits just and equitable?

24 The reduction applied to the benefits aims to differentiate between the periods of time that individual members participate in the Scheme. Rule 8(1) sets out the basis on which a pension benefit will be calculated for a member leaving the Scheme. Mr Crank argues that he did not leave the Scheme but rather that the Scheme left him. I can understand Mr Crank’s disappointment. However, the rules are clear, members may not continue to contribute to the Scheme and accrue benefits once the employer has chosen to terminate contributions – Clause 13(2). 

25 Rule 8(1) provides that a pension for a Scheme leaver shall be reduced if his pensionable service is less than his potential pensionable service from the date of joining the scheme to NRD. The formula t/n x E x FPS is the method employed to calculate the proportionate pension to which the leaver is entitled. 

26 It would seem that at the presentation that took place on 21 December 2000 Mr Crank was given an estimate of his deferred pension based on service with the Company. That estimate did not take into account the fact that Mr Crank was only invited to join the scheme in May 1974 although he had been in employment since May 1961. That was unfortunate although I understand that any figures provided on that day were described as being subject to change. The numbers were corrected shortly afterwards when the deferred benefit statement was issued.

27 Mr Crank has referred to the fact that up until 1 June 1999 he had 38 years’ service with the Company. He expected his service with the Company to be taken into account when his pension benefits were calculated. In fact, pension benefits are based on Pensionable Service which according to the Rules is service with an employer whilst a Member of the Scheme. It is therefore correct to calculate the pension based on the time between Mr Crank joining the Scheme in May 1974 and leaving it in December 2000.

28 In the calculation of Mr Crank’s benefits the Company said that as at 31 December 2000 Mr Crank’s final pensionable salary was £25,000 per annum. This was based on the highest average of his pensionable salary over any 3 consecutive Scheme Years during the last 10 Scheme Years before NRD, the definition set out in the Members’ Booklet and Mr Crank accepts this definition.

29 Mr Crank has sought to make a comparison with another Scheme member who  had his pension benefits calculated by a different method. He says that this shows that the Trustees were not acting in a just and equitable fashion since they were not being consistent. I have established that differences between the two members mean that it is not possible to be able to draw a direct comparison between that member’s benefits and those of Mr Crank. However, I am satisfied that both members had their benefits calculated in a consistent manner.

30 The Trustees sought professional advice from the actuary and solicitor as to whether their actions were just and reasonable. In addition, benefits were arrived at in accordance with the Scheme rules. I do not uphold Mr Crank’s complaint in this respect.

Is there a conflict of interest between Employer and Trustee?

31 In the announcement to Members of December 2000, the Company explained that the costs of running the Scheme were becoming prohibitive. They made no secret of the fact that the Scheme was expensive to operate and perhaps not the most cost-effective way of providing pension benefits. Choosing to terminate contributions to the scheme was therefore, in effect, a “cost cutting exercise” as Mr Crank has noted.  The decision was one for the Employer to make and was unaffected by the Employer’s role as a Trustee of the scheme. 

32 The Rules of the Scheme do not disallow the employer from being a trustee of the Scheme. That the Employer has taken a decision, as the funding Employer, which might not be regarded by scheme members as being in their interest does not debar that Employer from continuing in its role as Trustee. There is of course always the potential for an Employer, or a director of an employer, who is a Trustee in having a conflict of interest and such a person needs to ensure when acting as a Trustee that such a conflict does not impair his duties to the Trust. But I have seen no evidence of such impairment in the matter before me. 

DAVID LAVERICK

Pensions Ombudsman

12 October 2004

Appendix 1

The Scheme is governed by a supplemental definitive trust deed and rules dated 12 March 1984 and subsequent supplemental Deeds
Scheme Trust Deed 
Clause 13(1) states that “an employer may terminate its liability to contribute to the Fund by giving previous notice…specifying the date of termination.

Clause 13(2) states “in the event of such termination of contribution by the Principal Employer…all the Employers and the Members if contributing shall cease to contribute from the said date and the Scheme shall be wound up…unless the Principal Employer shall specify that the Scheme shall continue to operate in accordance with clause 14”.

Clause 14 of the Deed deals with continuation of the Scheme following termination of contributions and provides that:

“the provisions of the Trust Deed and the Rules shall continue in force after the said date subject to the following modifications:-    

(a) no further contributions shall be payable to the Fund except such as shall be required to meet the costs, charges and expenses of or incidental to the administration and management of the Scheme

(b) no employee who is not already a Member shall be admitted to membership of the Scheme

(c) the benefits payable out of the Fund in respect of any Member in respect of whom contributions would otherwise have been continued shall be reduced at the date of termination of contributions to such amount as the Trustees shall determine to be just and equitable having regard to the manner in which the Fund is invested at the said date and no alteration thereto shall be made if the Member thereafter become a Deferred Pensioner

(d) …

(e) …

(f) the Principal Employer may at any time give notice in writing to the Trustees specifying a date upon which the Scheme shall be wound up whereupon it shall be wound up in accordance with clause 17 hereof on the said date.” 

Scheme Rules
Rule 4 (1)(a) deals with retirement pension at NRD and states:
“On the retirement of a Member from the Service at NRD he will be entitled to an annual pension calculated by multiplying the number of complete years of his Pensionable Service by one-sixtieth of his Final Pensionable Salary”. 

Rule 8(1) deals with pensions preserved for members ceasing to be in eligible employment and states:

 “If a Member leaves the Service and completed Qualifying Service for Preservation Purposes he will be entitled to an annual pension commencing at NRD equal to the pension that would have been payable to him under Rule 4(1)(a) had he remained in the Service until NRD and had there been substituted for his Final Pensionable Salary at NRD the greater of his Final Pensionable Salary at the date of leaving and his Notional Final Pensionable Salary reduced if the period of his Service as a Member expressed in years and twelfths of a year subject to a maximum of Forty years is less than the period from the date of his joining the Scheme to NRD expressed as an integral number of years subject to a maximum of Forty years…”

Relevant definitions are as follows:

“Final Pensionable Salary” means in the case of a Member who becomes a Deferred Pensioner retires on pension or attains NRD on or after the first day of May One thousand nine hundred and seventy nine the Member’s Pensionable Salary on the first day of the Scheme year immediately preceding the relevant date.

“Notional Final Pensionable Salary” means the Final Pensionable Salary that would have applied at NRD on the assumption that the Member had remained in the Service and survived until NRD without alteration in his Pensionable Salary. 

“Pensionable Service” means the period of Service up to NRD subject to a maximum of forty years.

 “Pensionable Salary” means basic annual remuneration excluding directors’ fees, commission, bonus, overtime and other fluctuating emoluments taken to the nearer multiple of one pound or to the next higher multiple if halfway. Pensionable salary shall be determined on the first day of each Scheme Year and shall remain unaltered until the first day of the next following Scheme Year. 

“Scheme Year” means a year commencing on a first of May up to the first day of May one thousand nine hundred and seventy nine the period from the first day of May one thousand nine hundred and eighty up to the thirty first day of May one thousand nine hundred and eighty one inclusive and thereafter a year commencing on a first day of June.

Scheme amendments

With effect from 1 June 1994 the Company and Trustees made a number of changes to the Scheme. A resolution detailing those changes was sent to each member. It included:

Normal Retirement Date
“This is to be changed to the 65th birthday for all members

On early retirement at age 60 or later, an early retirement factor will be applied to the member’s accrued pension. However, for members who joined the scheme before 1st June 1991, no factor will be applied for benefits earned before 1 June 1994 (for women) or between 17 May 1990 and 1 June 1994 (for men).”

Calculation of deferred benefits on leaving service

For members who joined the scheme before 1st June 1991 and who were not previously members of the Works scheme, this is to be redefined as tE/n, with n and E being based on service to age 60. Benefits in respect of service after age 60 will then be accrued on a year-by-year basis. For all members, the final salary used for calculating deferred pensions is to be calculated in the same way as applies to retirement at NRD.

Members’ Booklet

The Members’ Booklet, 1992 Edition, was the one in use at the time of the scheme’s termination and is referred to in the document. In particular:

Section B: Final Pensionable Salary definition

Section G: Leaving the scheme

Section H: Amendment or discontinuance
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