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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Dr A O'Sullivan

Scheme
:
Teachers Pension Scheme (the Scheme)

Respondents
:
Teachers’ Pensions (Scheme Manager)

Moulton College

Mill Wharf Limited

Leicester Southfields College

MATTERS FOR DETERMINATION (26 August 2002)

1. Dr O’Sullivan complains that employments with three different employers, Moulton College, Leicester Southfields College and Mill Wharf Limited, all participating employers in the Scheme were not treated as pensionable when they should have been and contributions were not therefore paid by each employer on her behalf.  She alleges maladministration on the part of Teachers Pensions in failing to identify her membership and maladministration on the part of each employer in their failure to deduct and pay over contributions on her behalf.  In addition she is complaining that Teachers Pensions’ request for interest on outstanding arrears of employee contributions is an injustice.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Dr O’Sullivan elected into the Scheme on 4 July 1995 when she completed election form 477A on commencing employment with Leicester De Montfort University.  Such an election provides for all employment with participating employers to be treated as pensionable.  Teachers Pensions has said that form such elections were a one off exercise following the change to the regulations in 1995 which allowed hourly paid teachers to be members of the Scheme.

4. The form itself is headed ‘Teachers’ Superannuation Scheme’ (TSS) and the election part signed by Dr O’Sullivan reads:

“I elect to have my future part-time employment which meets the requirements of the teachers’ superannuation regulations treated as pensionable.”

with an instruction to pass the form to the employer for completion.

5. Dr O’Sullivan has said that in retrospect she can now see that the form refers to the TSS and that it elects all employment as pensionable.  However she also says that she feels the system of the onus being solely on the employee is not effective.  By that she means that it should not be the responsibility of the employee to ensure that each new employment is pensionable and that Teachers Pensions should be more proactive in identifying those employees who have not registered any employment as pensionable.  She says that she was expecting some confirmation letter or proof of membership from Teachers’ Pensions but did not receive any.

6. In September 1995 Dr O’Sullivan commenced employment on a part-time basis with Leicester Southfields College.  She has stated that she was not asked about membership of the Scheme and did not realise at that time that her previous election entitled her to membership.  No contributions were made by her or by her employer on her behalf.

7. A response has been received from Leicester College which has confirmed that Leicester Southfields College is no longer in existence.  A copy of Dr O’Sullivan’s application has been provided by them which reveals that Dr O’Sullivan was asked about her pension arrangements.  Page 3 shows that Dr O’Sullivan did not respond to the question ‘Which pension scheme, if any, are you contributing to now?’.  Leicester College has said that Leicester Southfields College could not have been expected therefore to treat her service with the College as pensionable.   It has confirmed that as a result of Teachers’ Pensions informing them that service should have been treated as pensionable it has arranged for all outstanding employer contributions to be paid to the Scheme.

8. Between 18 January 1996 and 30 June 1996 Dr O’Sullivan was employed by Moulton College on a part time basis.  Her contract with the employer stated that she was entitled to participate in the Teacher’ Superannuation Scheme (the TSS).  As she thought this to be different scheme than the Scheme and believed that she could not be in two schemes at the same time she says did not provide any instruction for contributions to be made to the Scheme in respect of this employment.  Moulton College has confirmed that as a result of being contacted by Teachers’ Pensions all outstanding employer contributions owed have been paid to the Scheme.

9. In September 1996 Dr O’Sullivan became employed part time by Mill Wharf Limited as a teacher at HMP Gartree.  Again she says that as her contract mentioned membership of the TSS she did not take any action about allowing her service to become pensionable and no contributions were made to the Scheme in respect of this employment.  Dr O’Sullivan has also said that it was because of the lack of documentation on electing into the Scheme that she did not realise her employment in this case was pensionable which is why she did not take up any enquiry at the time.  

10. OCR, the parent company to Mill Wharf Limited, has said that Dr O’Sullivan should have been aware from her regular payslips that no employee pension contributions were being deducted from her salary and could have raised the issue at that time.  It does however recognise that service with them should be treated as pensionable and has confirmed that all arrears of employer contributions have now been paid.  

11. It was not until January 1999 that Dr O’Sullivan became aware that the Scheme and the TSS were one and the same and that her election in 1995 allowed each of her employments to be treated as pensionable.  

12. On 7 April 1999 in a letter to Teachers’ Pensions Dr O’Sullivan alerted them to the problem and indicated that she did not feel the system seemed to be working for part time employees like herself who worked for a number of different employers.  

13. Teachers Pensions replied on 13 May 1999 enclosing a response from the Pensions and Policy Contract Team which reads:

“Employers are all aware that a teacher only has to make one part time election to cover all subsequent service and are also aware of the changes that have affected the scheme and its title since 1992.  They are therefore in the best position to advise their new part time employees of their options, indeed the Employers Guide stipulates that this is one of their functions.

As Dr O’Sullivan has a valid part time election her employers have a statutory obligation to pay their share of the arrears of contributions which have accrued.”

14. Teachers’ Pensions confirmed that it had written to each employer asking for details of service and salary in order to calculate the arrears due.  

15. By way of letter dated 14 June 2001 which enclosed an invoice of the same date, Teachers’ Pensions confirmed the following with Dr O’Sullivan:

“The attached details have been supplied by Moulton College, Leicester South Fields College & Mill Wharf Education Service and the arrears amounting to £1823.50 are now due.  Please check these details for discrepancies.  You may wish to note that the employer’s share of the arrears amounting to £67.34, £1389.79 & £741.73 has also been requested.

Please make your cheque payable to ‘Teachers Pensions’ and forward it along with the enclosed invoice to the above address.

I must point out that the Teachers’ Pensions Regulations require payment of Compound Interest at 4% per annum on any arrears which remain outstanding 6 weeks from the date of the enclosed invoice.” 

16. The reference to interest being payable is based on Regulation C18 of the scheme.  

17. Dr O’Sullivan has stated that she feels the regulation regarding payment of interest on arrears favours a member delaying notification of any error until retirement when no interest can be charged.  She expressed her feelings in a letter to Teachers’ Pensions dated 22 July 2001 which reads:

“As you know I am very unhappy about the fact that I drew your attention to these arrears and I am now paying the penalty for this by accruing compound interest from the invoice date.” 

She feels she is suffering injustice by comparison with part-time elected members of the scheme.

18. Teachers’ Pensions has stated that it assumes that employers are aware of their responsibilities as explained in the Employers Guide supplied to them.  It has said that employers must deduct contributions from salary and remit them monthly, together with the employer’s share, to Teachers’ Pensions.  Subsequent employers must notify Teachers’ Pensions of appointments and do the same.  It has confirmed that periodically newsletters are issued to employers informing them of any changes in practices or legislation.  

19. It also says members signing this election should be aware of all its implications.  In addition it has said that there is some onus on the scheme member to ensure that the employments are being treated properly by an employer under the regulations.  It has also added that the purpose behind the charging of interest is to offset the loss to the Scheme.  

CONCLUSIONS

20. Leicester Southfields College did seek information from Dr O’Sullivan about her pension arrangements but she failed to provide this information when asked to do so.  I cannot see therefore that there was any maladministration on the College’s part.  In any event all arrears of this employer’s contributions have now been made good.  

21. Moulton College also consulted Dr O’Sullivan about her pension arrangements.  However, it did so by referring to the Scheme as the TSS although I doubt whether this should have led Dr O’Sullivan to think this was a different scheme than TPS.   The employer has however made good all arrears of its contributions.  and I do not think any injustice was caused to her by that reference.

22. The position with Mill Wharf Limited is that there does not appear to be any evidence to suggest that it asked Dr O’Sullivan about her pension arrangements.  This is a clear failure and in my view does also constitute maladministration.  It has since, also made good all arrears of its contributions and so again no injustice has been caused.

23. Dr O’Sullivan feels she was not sufficiently alerted to the need for her to check that each employer took action on her membership of the scheme and seeks to criticise Teachers Pensions for this.  However, as I have noted above when she was alerted (by two of the three employers) she did not act on the alert.  I do not think she can fairly claim that Teachers Pension are responsible for any injustice being caused to her.  

24. Indeed I do not find that she has suffered any injustice.  She is aggrieved by the requirement that she should pay interest but that is a requirement imposed by the Regulations.  Furthermore, Dr O’Sullivan has enjoyed the benefit of retaining those contributions while they should have been in the Scheme.

25. I do not uphold Dr O’Sullivan’s complaint.
DAVID LAVERICK

Pensions Ombudsman

15 August 2003
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