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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant 
:
Mr Graham Thompson

Scheme
:
Nortel Network UK Pension Plan

Respondents
:
1. Nortel Networks Limited (as employer)

2.   Nortel Networks UK Pension Trust Limited (as trustee)

MATTERS FOR DETERMINATION

1. Shortly before his redundancy from Nortel Networks Limited (Nortel), Mr Thompson was provided with an estimate of his likely pension on early retirement. He says he accepted voluntary redundancy on the basis of the estimate, which it later transpired, was incorrect, but Nortel Networks UK Pension Trust Limited (the Trustee) now refuses, he says, wrongly, to pay him the full benefit of his pension as quoted.  He submits also that Nortel are in breach of their redundancy agreement with him.  He seeks payment of his pension in the terms originally quoted to him. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes or facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.  

MATERIAL FACTS

3. Mr Thompson was born on 20 February 1950.

4. He was employed by Nortel Networks Limited from 1 July 1999 to 15 June 2001 during which time he was a member of the Nortel Networks UK Pension Plan (the Plan).  The value of benefits under a scheme of which he had previously been a member, and which had been held with Scottish Life, had been transferred into the Plan.  

5. In or about April 2001 Nortel announced its intention to transfer the department in which Mr Thompson worked to Skanska Construction Group Limited (Skanska).

6. As an alternative to transfer to Skanska, Nortel sought volunteers for redundancy, who were offered a package of benefits.  This package included, for Mr Thompson among others, early retirement benefits under the Plan.  Mr Thompson received two initial estimates of the benefits which would be available under the Plan, and during March to May 2001 he attended meetings with colleagues and company managers at which redundancy and retirement proposals were discussed. His firm recollection is that at one such meeting, attended by Nortel and Skanska representatives, an offer was made, as he says “in the presence of over 90 Nortel employees”, to cap the reduction made for early retirement so that the actuarial early retirement factor would not be applied after age 55. The Respondents deny making such an offer either verbally or in writing.  

7. In any event, Mr Thompson took time to consider the two options open to him: the possibility of transfer to Skanska or the ‘redundancy/retirement package’ (as Mr Thompson describes it).  Having taken into account the financial implications and discussed the matter with his wife and family, he decided to accept early retirement.

8. On or about 12 June 2001 Mr Thompson attended a meeting at Nortel’s offices with representatives of his department.  He says he was handed documentation showing his redundancy package and early retirement benefits.  The benefits were set out in a further estimate (dated 29 May 2001).  Mr Thompson says these were marginally different from those given previously, but appeared to be ‘about right’.  Relevant information from the estimate, which was set out on the Trustee’s writing paper, included: 

“Estimated Final Pensionable Pay          £19,724.17

……..

Option 1  Pension of                                 £ 7,791.48 pa

OR

Option 2  Reduced Pension of                  £ 6,458.88 pa

                Plus: Tax Free Cash sum of     £18,489.83”

The estimate contained the following warning, in bold type: 

“It is stressed that this is a provisional estimate only based on information available at the time of calculation and cannot be guaranteed.  No financial commitments should be made by the member until the above figures are confirmed.”

Mr Thompson decided to accept Option 2.

9. At the same meeting he received a document from Nortel containing his redundancy terms. The document included the following relevant terms,  

· Under a paragraph headed ‘Pension’:
“If you are a member of one of the Nortel Networks UK Pension Plans the options available to you will have been explained and you will be notified of the details of the value of these options direct from the Pensions Department in due course….”

· Under a paragraph headed “Pension Enhancement (for those aged between 50 and 60 only)”: 

“as already detailed in your redundancy payments estimate calculation, the Company will make an ex-gratia payment to the … Plan to provide you with additional benefits in accordance with the Trust Deed and Rules of the Plan..”

· Under a paragraph headed “Early Retirement”,:

“as a consequence of the confirmation of your redundancy you may qualify for an early retirement pension in accordance with the terms of the Nortel Networks UK Pension Plan.”  

· Appendix 2c to the Terms of Redundancy gave details of Mr Thompson’s redundancy payment from Nortel.  This included the pension enhancement payment (£902 cash), a statutory redundancy payment, an ex gratia payment of £2,350 and compensation in lieu of notice amounting to £5,022.  No figures were provided for the benefits which would be payable to him in respect of his pension under the Plan.

10. Mr Thompson signed a document headed ‘Acceptance of Terms of Redundancy from Nortel Networks’.  There was no reference to pension entitlement in this document.  Mr Thompson says that he believed the documents he signed to be a contract between himself and Nortel in that he would agree to termination of his employment in return for an index linked pension of £6,458.88 per annum.  

11. He left Nortel on 15 June 2001.

12. Following a delay in putting his pension into payment, on 10 August he received a letter from the pensions administration manager for the Trustee, informing him of an error in the estimate of 29 May.  The correct figures for “Option 2”, payable from 16 June 2001, were a tax free lump sum of £18,396.59, together with a reduced annual pension of £4,984.68.  The pensions administration manager explained that the reason for the error was that the element of Mr Thompson’s pension transferred in from Scottish Life had not been actuarially reduced for early payment. 

13. It was explained that pension benefits had to be paid in accordance with Plan rules but, after further correspondence, and in recognition that Mr Thompson “had retired on misquoted information” (as they put it), the Trustee proposed, by way of settlement, that Mr Thompson should to continue to receive the quoted pension of £6,458.88 per annum at a flat rate (that is, without index linking) until such time as the correct figure of £4,984 as increased by index linking would catch up with this payment.  Thereafter, pension increases would be applied as normal.

14. Mr Thompson’s pension was put into payment on the basis of the offer made by the Trustee, but Mr Thompson remained dissatisfied.  He told the Trustee, inter alia, that as far as he was concerned the agreement he signed constituted a contract which was binding on both sides.

15. The Internal Dispute Resolution Procedure did not resolve matters and Mr Thompson complained to me.

16. The response from Nortel and the Trustee includes the following submissions:  

16.1. In relation to the application against Nortel, no specific pension benefits are quoted in the redundancy terms, and so they do not form part of the agreement with Nortel, the figures quoted on 29 May 2001 having been instead provided by the pensions department.  Furthermore, Mr Thompson’s benefits under the Plan had already accrued by the time he took voluntary redundancy, and were therefore not susceptible to change.

16.2. In relation to the application against the Trustee, it is acknowledged that an error did occur for which compensation had already been offered.  However, there is no evidence to support the claim that Mr Thompson would not have taken early retirement had he known the true financial position.  

16.3. Even if Mr Thompson had transferred to Skanska instead of taking redundancy, his financial position would not have been better than it is now, because, of the original seventy six transferees from Nortel, only twenty five remained in Skanska’s employment at March 2002, and only three by the end of 2002.  He would then have been entitled to a redundancy payment, plus his correct pension entitlement, with index linked increases, plus a lump sum of £18,000.

16.4. Mr Thompson was under a duty to mitigate his loss, by seeking alternative employment.

16.5. The offer to continue paying him a pension at the incorrect higher rate was an ex gratia one, so it was not appropriate to index that rate.

16.6. Although between 1996 and 1999 Nortel had offered more generous pension enhancement payments on early retirement (including the capping of the actuarial reduction at age 55), this was a non-contractual practice and by 2001 Nortel could no longer offer the same level of additional benefits.  

17. Mr Thompson did not accept these arguments.  He maintained that the decision to take early retirement was based solely on the figures supplied and his future financial obligations.  The financial loss he would suffer was the difference between index linking the promised pension of £6,458 and waiting for the pension Nortel say he is entitled to, to catch up.  He submitted that the pension which the Trustee says he is entitled to, has the same value as if the transfer to Skanska had not occurred, that is, it is reduced by the full early retirement factor; if he had simply resigned and taken early retirement, he would have received the same amount.  He told me that since leaving Nortel he has been in other employment for three years, but it is at a much lower rate of remuneration.  He also submitted that money earned from his present employment was irrelevant to his complaint as he ‘expected the offer to be paid as agreed’.  He believed he was the innocent party in this, and he and his wife would suffer a loss at their most vulnerable time, that is in their old age.

18. Information provided by the Trustee showed the pension increases which had been made to date, and which it was projected would be made.  The rate of increase to date averaged 2%; the projected rate of increase was 2.8%.  At these rates of increase it would take about ten years for the correct pension of £4,984 to catch up to the incorrectly quoted pension of £6,465, and over these ten years, according to the Trustee’s information, Mr Thompson would receive compensation in the form of overpayments totalling approximately £9,000.

SCHEME RULES AND BOOKLET

19. Rule 8 (1) D of the Plan’s Consolidated Definitive Trust Deed and Rules dated 6 April 1989 (as amended) provides that a member who leaves service on or after attaining the age of 50 may take an immediate pension.  A Deed of Amendment dated 21 March 2003 (which had effect from 1 January 1991) provides a table showing that for each year before age 60 the percentage of the deferred pension entitlement which was payable as an immediate pension was reduced by 3%.  A member of the Plan electing to take an immediate pension at age 60 would receive 100% of his entitlement, while a member retiring at age 55 would receive 85% of his entitlement.  A member leaving at age 50 would receive 70% of his entitlement.

20. Members of the Plan also received an explanatory booklet.  Relevant information contained in the booklet dated April 1997 included:

20.1. “Early Retirement
Immediate pension on leaving service from age 50 onwards with a reduction of 3% for each year prior to age 60.  There is no reduction between the age of 60 and 65.”

20.2. Another section headed “early retirement”, dealt with the same subject in more detail.  Again the option of receiving an immediate pension was given, but if a member left between the ages of 50 and 60 both annual pension and the tax free cash sum would be reduced to take account of their earlier payment.  Tables set out the factors to be applied (and showed, in the case of annual pension, a 3% reduction for each year under the age of 60). 

CONCLUSIONS

21. I accept that there was an agreement between Mr Thompson and Nortel relating to his voluntary redundancy but I do not accept that the payment of pension at a particular rate formed part of its terms.  The redundancy agreement states that the value of pension benefits would be notified by the Pensions Department and the quotation of 29 May 2001 was indeed provided by the Trustees, rather than the Company. By contrast, in the section on “Pension Enhancement”, it is stated, “The Company will make an ex gratia payment…to provide you with additional benefits”, and the Redundancy Payment Confirmation shows that payment as ‘Pension Enhancement payment’, worth £902.

22. Mr Thompson has submitted also that an offer to cap the 3% yearly reduction for early retirement at age 55 formed part of his redundancy agreement with Nortel and I have noted his firm belief that such an offer was made.  But, in the absence of any written confirmation of the offer or any other evidence as to its existence, and given that such an offer would contradict the clear terms of the Scheme rules and members’ booklet, I do not find, on balance, that it formed part of the redundancy terms.  

23. In conclusion, while I accept that Mr Thompson’s decision to take redundancy was based on all the figures provided to him at the relevant time, and, I also see that he feels a sense of injustice over this, I do not consider that there was a term in the redundancy agreement to pay pension benefits at the rate quoted by the Trustees, nor to cap the reduction for early retirement at age 55, and therefore I do not find that there was any breach of contract by Nortel.  The complaint against Nortel is not upheld.

24. However, the estimate provided by the Trustees on 29 May 2001 was incorrect, Mr Thompson relied on it and I find it was reasonable for him to do so.  The provision of incorrect information was maladministration.

25. It is possible Mr Thompson would have taken early retirement had he been presented with an accurate quotation, in which case no injustice would have been caused to him.  However, especially since he was only 51, it is more likely that he would not have taken early retirement if he had known the correct value of his pension, and would instead have chosen to transfer his employment to Skanska. 

26. If he had decided to transfer his employment, Mr Thompson would have had additional salary from Skanska.  Since by March 2002 only twenty five of the original seventy six Nortel employees remained in Skanska’s employment, it is more likely than not that Mr Thompson would not have been working for Skanska after March 2002.  Mr Thompson’s basic annual salary at Nortel was £20,090. If he had worked for Skanska from July 2001 to March 2002, he would have earned approximately £15,000.  He would also on redundancy from Skanska receive a statutory redundancy payment.  There is no evidence however that he would have received an ex gratia payment or compensation in lieu of notice.  He might have found further employment after redundancy from Skanska.

27. On redundancy from Nortel he did receive an ex gratia payment and compensation in lieu of notice, together amounting to approximately £7,350, as well a statutory redundancy payment.  He has also had a salary for the past three years, albeit much reduced.

28. As to the pension itself, the Trustee has tried to remedy the injustice to Mr Thompson caused by the incorrect estimate by paying the pension at that rate, until the correct pension catches up through index linking.  This will take about ten years.  In the first year, from the figures provided by the Trustee, the overpayment was £1,481.  The amount of overpayment will reduce gradually until index linking causes the correct pension to catch up to the figure of £6,465.  The total value of the overpayments and thus the compensation awarded to Mr Thompson is therefore approximately £9,000. 

29. On the one hand therefore, if Mr Thompson had transferred to Skanska he might have received a salary from Skanska amounting to £15,000, a statutory redundancy payment and the possibility of further employment afterwards. On the other hand, by taking voluntary redundancy on the basis of an incorrect benefit quotation, he will have received compensatory payments amounting to £7,350, a statutory redundancy payment, salary from further employment (though less than he had received at Nortel) and compensation from the Trustee amounting to approximately £9,000.  Taking all these factors into account, it seems to me that his financial position, had he chosen to transfer to Skanska, would be broadly comparable with his position now, having taken redundancy from Nortel. 

30. I conclude therefore that the Trustee, by compensating Mr Thompson in the manner described, has already remedied the injustice caused to him, and no other direction is required from me. 

31. The complaint against the Trustee is not upheld. 

DAVID LAVERICK

Pensions Ombudsman

12 October 2004
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