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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr Keith Price

Scheme
:
Medical Sickness Group Pension Scheme

Respondent
:
Wesleyan Assurance Society (as Employer)

MATTERS FOR DETERMINATION

1. Mr Price complains that his former employer has wrongly refused him ill-health benefits, failed to inform members of changes to the Medical Sickness Group Pension Scheme (the Scheme) relating to such benefits and failed to respond to his application and correspondence in this regard in a sympathetic and timely way.

2. He now seeks ill health benefits, back dated to the time of his retirement, and compensation for financial loss suffered as a result of not having the benefits available and stress.  

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.   

MATERIAL FACTS

4. Mr Price was born on 22 March 1948.

5. In April 1974 he started working for Medical Sickness Annuity and Life Assurance Society Ltd (Medical Sickness) as a representative.  He became a member of the Scheme.

6. In 1994 Mr Price started to suffer from depression.  He was absent from work from April to September and was prescribed anti-depressant tablets.  In November 1994 his consultant psychiatrist described him as suffering from ‘nervous exhaustion’ with abdominal pain, anorexia and weight loss.  

7. In 1994, a change in the Scheme Rules introduced the possibility of early retirement on grounds of ill health.  Rule 14.2 of the Trust Deed and Rules of 1994 provides:
 

“Subject to …the production by the Member of appropriate medical evidence a Member who has completed not less than 15 years’ Service may retire from Service on immediate pension at any time if he is leaving Service because of ill-health or incapacity by reason of which such Member is totally incapable of discharging his duties (or taking up comparable alternative employment).  The Principal Employer has power conclusively to determine whether or not a Member’s ill health or incapacity is such as to bring him within the ambit of rule 14.2.  The amount of such immediate incapacity pension shall be calculated ….  in accordance with the provisions of rule 14.4.  [That is, there would be no discount for early retirement]" 

Mr Price says he did not find out about this change to the Scheme rules until 2000.  

8. Mr Price was also a member of the Medical Sickness Sick Pay Scheme (the Sick Pay Scheme) which provided protection against loss of earnings for employees who were totally unable to carry out their essential duties.  Details of the Sick Pay Scheme were given in the Staff Handbook of April 1996 which also gave information about how pension would be calculated in the event that a member was on long term sick leave.  The Handbook did not mention the possibility of retiring on grounds of ill health under the Scheme.  

9. In January 1998 a new edition of the Scheme Booklet was published.  The Foreword stated:

“The purpose of this booklet is to explain what you and your family can expect to receive from your membership of the Scheme.  ….  As a member of the Scheme you enjoy the early retirement, death in service and sick pay benefits it provides…The full provisions of the Scheme are set out in the Trust Deed and rules dated 6 September 1994.  .A copy…is available for inspection from the Company Secretary.” 

10. Although there were references to early retirement in the booklet, and to the Sick Pay Scheme, the possibility of retirement on grounds of ill health was not mentioned.

11. In about 1998 Medical Sickness was acquired by the Wesleyan Assurance Society (Wesleyan), a mutual benefit society.  Mr Price remained a member of the Scheme.

12. During 1998 Mr Price was again in poor health.  A diary of his day-to-day health and workload shows that he suffered from fainting fits, panic attacks, chest pains, depression and distress at problems he encountered at work.  He took a number of periods of sick leave during the year.  His thyroid was tested, but found to be normal.

13. In November or December 1998 Mr Price obtained agreement from his managers at work to early retirement.  Mr Price says he also spoke to his general manager about his ill health in the context of retirement, but he was not told about Rule 14.2.

14. Wesleyan had requested that staff give a minimum of nine months' notice to enable suitable replacements to be found, so in January 1999 Mr Price wrote to the general manager to confirm his wish to take early retirement from 1 December 1999.  He concluded his letter by saying,

“My health has been failing me somewhat in recent years but I am confident that I will carry the flag until the final day.”

In February the personnel manager confirmed that Mr Price could take early retirement from 1 December 1999.  

15. While working out his notice Mr Price had a total of three months off work due to ill health; he says he was unable to work for much more than four weeks before becoming exhausted, but that he was allowed to work at his own pace because his area manager was aware that he could not 'fully discharge his duties'.  Each time he took sick leave he received medical advice and was signed off work by his GP.  In December, his GP certified, 'to whom it may concern', that Mr Price had taken early retirement for medical reasons on his recommendation.   

16. In August 2000, after his retirement, Mr Price found out about ill health benefits under Rule 14.2 of the Scheme.  In October 2000 he requested from the Managing Director of Wesleyan "a formal review of [his] application for an early retirement pension, due to a failure in the duty of care of the principal employer to advise [him] that he could have applied for this benefit".  

17. The Managing Director replied on 16 October 2000, saying that Mr Price’s request would be considered at a Trustees’ meeting in November 2000 and he would investigate Mr Price’s comments relating to the alleged failure in the duty of care by the principal employer.

18. The Trustees met the Managing Director on 23 November 2000 to consider Mr Price’s submission.  The Managing Director reported their decision to Mr Price on 27 November.  He said,

"the various documentation issued to members of the Scheme, including the Staff Handbook, makes clear that arrangements were in place for members suffering incapacity.  In particular, it specifies that staff members in this situation on a long-term basis would normally continue to be paid under the sick pay scheme until their normal retirement age.  While I am aware that you had periods of absence on account of sickness, it seems these were never of such duration or severity that you were totally incapable of discharging your duties or of taking up comparable alternative employment.  For this to have been considered, we would have needed independent medical reports and I am not aware that these were ever required.  I also note that you were not on sick leave at the time you took pension benefits early, following discussion and agreement with the then sales management.

“I therefore do not consider that the Principal Employer has failed in any duty of care owed to you and so do not consider a review of your original application for an early retirement is warranted.  The whole Board of Trustees considered the facts at their meeting on 23 November 2000 and confirmed they were in agreement with this view."

Mr Price refuted these comments in some detail and asked that his application be reconsidered; the Managing Director responded that he had nothing further to add.  

19. On 29 January 2001, Mr Price’s GP provided, at Mr Price’s request, a medical attendance report on his health record since 1985 including confirmation that Mr Price had consulted him on seven occasions in 1998 and four occasions in 1999 regarding stress and anxiety.  He described, briefly, Mr Price’s ill health in 1994 and the referrals to a psychiatrist and said he certainly remembered his conversations with Mr Price in late 1998 when he was 'in agreement... that retirement was really going to be the best option for you to pursue'.  

20. Mr Price again requested a full review of his application for early retirement, and the following month Wesleyan agreed to review the GP’s report.  The Managing Director stressed that Mr Price’s incapacity prior to retirement in December 1999 would need to be proved conclusively to the employer such that a recommendation could have been made to the Trustees of the Scheme in November 1999.  He said that the employer’s current knowledge of Mr Price's working patterns in the months prior to his retirement suggested that the test for ill-health/incapacity would not have been met.

21. On 7 March 2001 Mr Price set out in a letter to the Managing Director the reasons why he considered that he would have qualified for ill-health benefits under rule 14.  He said that he was suffering from the residual effects of anxiety and over-active thyroid from his illness in 1994; moreover, changes in his working environment (including a new computer system following the takeover of Medical Sickness, rapid changes in management, and an onerous new daily reporting system) had been the main cause of the further deterioration in his health since July 1997.  He had intended to take early retirement because of his health problems in 1998 but the lengthy notice requirement prevented him from doing so.  Although he was now working one day a week, he found even this too much as his memory and nervous system did not cope with the stresses of the job.

22. On 29 May 2001 the Managing Director informed Mr Price that Wesleyan had decided that his health was not sufficiently poor to bring him within the ambit of rule 14.2.  He told Mr Price that the Scheme Rules set a stringent test to enable a member to qualify for ill health benefits and the Principal Employer had determined that his circumstances did not meet the requirements of that test.  The Trustee Board had no authority in relation to this issue.  As to Mr Price's complaint that he had not been notified of Rule 14.2, since he was now aware of it, and had supplied medical evidence on his state of health at the relevant time, which had been considered by the Principal Employer, he hoped Mr Price would agree this had been resolved.  Having re-considered Mr Price’s application, they believed that the question of failure of duty of care had also now been resolved.

23. Mr Price did not accept this and requested that he be given details of the medical advice sought in relation to his application.  He asked for a comprehensive response from Wesleyan.

24. The Operations Director of Wesleyan responded fully on 11 July; his letter included the following:

“ ..the Scheme rules require that the employer should confirm to the trustees his conviction that an applicant for ill health early retirement is justified.  This will always involve the submission of medical evidence from a specialist as well as from the applicant’s GP and this evidence will be considered along with the employee’s sickness absence record… 

“..to qualify for retirement on ill health grounds your health would have to be so bad as to prevent you undertaking paid employment.  That was clearly not the case as you continued to work for us…

“There has to come a point at which this discussion comes to an end, and whilst I appreciate that you will be disappointed by this outcome, I have to say that I can see no good purpose being served by any further correspondence being entered into.” 

25. Mr Price, however, did not see matters in this light, and sent a detailed letter in response.  He said, inter alia, that no specialist’s report had ever been requested.  

26. The Operations Director replied on 17 July, saying,

“I had hoped…..that I had made our position on this matter quite clear.  As this seems not to be the case, please understand that we have given careful consideration to your claim for retrospective consideration for ill health early retirement and we have concluded that such a claim cannot be allowed.

“This being the case, there is no point in you contacting us again and we will not enter into any further communication with you on the matter.”

Mr Price wrote again on two occasions but received no reply.

27. In September 2001, Wesleyan decided that they would, after all, review Mr Price’s application.  The Operations Director met Mr Price at a hotel near his home for an exchange of information.  At the end of the meeting he told Mr Price that he would write in a fortnight either requesting authority to obtain further medical evidence or refusing his application.  In November 2001 he informed Mr Price that Wesleyan's chief medical officer, Prof.  Robert Allan (a consultant physician based at Queen Elizabeth Hospital, Birmingham), had requested sight of Mr Price’s complete medical records from his GP.  

28. Prof Allan reported as follows, on 2 January 2002:

· Thyroid disease: on one occasion, thyroid function tests were slightly elevated, but were subsequently normal, and at no time was there evidence of an overactive thyroid;

· Stress related symptoms: Prof.  Allan summarised Mr Price's visits to his GP in 1994 and 1998 and noted the referrals to a consultant in 1994.  He mentioned the periods of sick leave in 1994 and 1998-9, but said that in 1999, there was no prescribed medical treatment, other than having time off work, nor referral for an opinion to a consultant psychiatrist.

Prof.  Allan concluded:

“In summary there is no evidence of thyroid disease.

“There is evidence of work related stress, but the suggestion of early retirement seems to have originated from the applicant and not from the General Practitioner.

“The extent of the work related stress was not of a degree that made the applicant totally incapable of discharging his duties.

“In my opinion he does not qualify for retirement on ill health grounds”.  

29. The Operations Director informed Mr Price on 9 January 2002 that, following Prof.  Allan’s review of the file, the records did not support the contention that he would have qualified for early retirement on ill health grounds and that his application for retrospective consideration for ill health early retirement had failed.  

30. OPAS intervened but the decision was confirmed.  Mr Price complained to me.

31. Wesleyan's submissions in response included the following:

31.1. Medical Sickness conceded that the change in the rules of September 1994 had not necessarily been drawn to Mr Price’s attention in a clear and unambiguous way.

31.2. Its position, which had been made plain in correspondence, was that even if Mr Price had applied for early retirement by reason of ill health, such application would not have been granted having regard to the view expressed by Professor Allan.

31.3. Mr Price had, subject to short absences, been well enough to attend work during 1999; he was not totally incapable of discharging his duties, and the report of Prof.  Allan was relied on.

31.4. Medical Sickness, Wesleyan and/or the Operations Director did not accept the allegations of wrong doing against them and denied that they were guilty of maladministration.

31.5. They failed to see how they could have caused Mr Price distress and inconvenience: they had replied to Mr Price’s letters promptly and, referring to the meeting of September 2001, given Mr Price on that occasion every opportunity to raise any points he felt were relevant to his application.

32. Commenting on Wesleyan's submissions, Mr Price:

32.1. said that Wesleyan’s failure to inform members of Rule 14.2 when it was introduced denied him the right to receive proper advice and medical care before he gave notice of his intention to retire due to ill health;

32.2. pointed out that his application for ill-health benefits had been refused on many occasions before October 2000, with no request for additional medical evidence;

32.3. refuted the suggestion that he was able to perform his duties.  He said that he only just survived the period of one year’s notice by working part time.  Since his retirement he had managed to work one day a week for just over a year, to supplement his pension, but more recently had worked only occasionally for a few hours a week.

32.4. Stated that the views expressed by Prof.  Allan were given as the reason why his application was refused, yet Prof.  Allan’s views were not sought until December 2001.  Mr Price also took issue with some of the conclusions expressed by Prof.  Allan, who, he pointed out, had never examined him.  He submitted that the views of his GP were the only valid medical opinion available.

32.5. Said that his application had been dismissed without the advice of a specialist whose opinion was sought only at a later stage.

CONCLUSIONS

33. Rule 14.2 makes clear that retirement on grounds of ill health may be granted where a member is totally incapable of discharging his duties or of taking up comparable alternative employment.  According to the Rule, appropriate medical evidence must be produced by the member, but the judgment as to a member’s total incapacity rests entirely with the Principal Employer.  

34. After a lengthy period when Wesleyan considered that they did not need any additional evidence on Mr Price's state of health, medical advice was eventually sought from the Medical Sickness Society’s Chief Medical Officer.  Prof.  Allan's report was not based on an examination of Mr Price but on a review of his GP’s records, but it did address the crucial question - was Mr Price totally incapable of discharging his duties? The report concluded that there was no evidence of thyroid disease, and that the extent of the work related stress was not of a degree that made the applicant totally incapable of discharging his duties.  

35. Mr Price strongly believes that his GP’s opinion should be preferred to that of Prof.  Allan.  His contention is that the report of a doctor who examined him should carry more weight that that of one who did not.  Nevertheless I find that it was reasonable for the respondent, in reaching their decision as to incapacity, to seek the assistance of Prof.  Allan, a consultant physician, in interpreting Mr Price’s medical history as presented by the GP’s report.  Mr Price also lays stress on the Employer’s failure to involve a specialist.  Although the Operations Director of Wesleyan referred (see paragraph 24) to the Scheme Rules always involving a submission of evidence from a specialist, I have seen no such Rule requiring such a practice before the Employer makes the necessary determination.

36. It seems clear that Mr Price was very unwell during 1999 and remained in employment as a result of some flexibility in his working arrangements, organised by his area manager.  Nevertheless, the test which a member must pass to qualify for ill health benefits is a stringent one, as Wesleyan's Managing Director said, and taking the evidence from Prof.  Allan together with the fact that Mr Price did continue to work, albeit with some difficulty, I find that in the circumstances, it was reasonable for the respondent to turn down Mr Price’s application.

37. As a matter of law, the duty to disclose information about changes to a pension scheme falls to the trustees.  Any injustice which was caused by failing to tell Mr Price about the possibility of benefits under Rule 14.2 was to some extent cured by the fact that he did come to know about the rule and his application in this regard was, eventually, dealt with.

38. However, it took Mr Price almost three years to achieve this: from January 1999 (the date he gave notice, when he could, if he had known about Rule 14.2, applied for its benefits) to November 2001 (the date Wesleyan finally agreed to review Mr Price's application with full medical advice).  I note particularly that the information give to Mr Price by Wesleyan about what medical evidence was needed and by whom it should be provided was unclear and inconsistent, and that the terms in which Wesleyan wrote to him became increasingly sharp until they declined to answer his letters at all at one stage.  Wesleyan did subsequently meet Mr Price and carefully reviewed his application.  But I find that there was maladministration by Wesleyan in their handling of Mr Price’s application, which, especially in the light of his obviously poor health and the clear importance to him of the matter, caused him distress and inconvenience.  I have made a direction below to compensate him for that.

DIRECTION

39. I direct that Wesleyan pay Mr Price the sum of £400 in respect of distress and inconvenience caused to him.

DAVID LAVERICK

Pensions Ombudsman
16 March 2004
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