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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Mr K Stanton

Scheme:
Local Government Pension Scheme (LGPS)

Employer:
Cannock Chase District Council (the Council)

MATTERS FOR DETERMINATION 

1. The Applicant complains that there was maladministration by the Council: 

1.1. In the way it dealt with  his claim for an injury allowance;

1.2. In that the Council delayed putting his injury benefits into payment; and

1.3. In that it delayed recalculating his pension in accordance with the provisions of the Local Government Pension Scheme Regulations and in backdating them and bringing them into effect

2. The Applicant claims compensation for the Council’s delay in paying his benefits. He also wants payment of the correct amount of pension benefits backdated with interest.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

LEGISLATIVE BACKGROUND

4. Regulation 8(1) of the Local Government Discretionary Payments Regulations 1996 (the 1996 Regulations) provides:

“An employing authority may, not later than six months after the material date, credit a person who is eligible to benefit under this Part with a period (the “credited period”) not exceeding…

(d) 10 years…”

The “material date” is defined: 

“in relation to a person, means the date upon which he ceased to hold his former employment”.

5. Regulation 45 provides:

“(1) Any question concerning the rights of any person or his eligibility for any award under Part V or Part VI shall be decided in the first instance by the relevant LGPS (Local Government Pension Scheme) employer.”

An appeal lies to the Secretary of State from the decision of the Employer.

6. The Local Government Pension Scheme Regulations 1997 (the 1997 Regulations) govern the payment of Scheme benefits:

6.1. Regulation 20 sets out how a member’s benefits are to be calculated i.e. by multiplying final pay by the appropriate multiplier. 

6.2. Regulation 28 provides that where a member is entitled to Scheme ill-health retirement benefits the appropriate multiplier is by reference to the member’s enhanced membership period. 

6.3. Regulation 21 defines a member’s final pay and final pay period. Regulation 21(2) provides that a member’s final pay period is the year ending with the day on which he stops being an active member. 

6.4. Regulation 22(4) provides that a member may elect that instead of his final pay period being the year ending with the day on which he stops being an active member it should instead be a year ending with a day falling in the last of the three years ending with the last day he was an active member and of which the last day is the anniversary. Regulation 22(4)(a) provides that a member may only make such an election if the final pay for the elected period is greater than it would have been under Regulation 21(2). 

6.5. Regulation 21(5) provides that any reduction or suspension of a member’s pay during the final period because of his absence from work owing to illness or injury must be disregarded for the purposes of calculating his final pay. Pay is defined in regulation 13. The definition includes “all salary, wages, fees and other payments paid to him for his own use in respect of his employment”. 

6.6. Regulation 13(1) allows other payments to be made pensionable if they are specified as such in a contract of employment. Certain payments are specifically excluded.

MATERIAL FACTS

Generally

7. The Applicant was by trade a carpenter and joiner. He was employed by the Council from 6 March 1989. He suffered an injury to his wrist while at work which led to his absence from work from 12 March 1999. On 25 June 1999 the Council ceased to pay the Applicant and he started to receive statutory sick pay of £65.42 per week. On 20 July 1999 the Applicant submitted a doctor’s certificate stating that he suffered from “tenosynovitis of the right wrist, stress and anxiety”. This was subsequently assessed as a 7% disability for disability allowance under Social Security provisions. The Applicant did not qualify for Industrial Injuries Disablement Benefit because his disability was not 14% or greater.

The injury allowance

8. The Applicant has said that at no time did the Council alert him to the injury allowance scheme.

9. The Applicant’s trade union, (UCATT), applied on his behalf for injury benefit on 21 March 2000. On 19 April a Dr Smith, instructed by the Council, examined the Applicant and reported that it might take him one to two years to recover and that his symptoms were both physical and psychological. On 15 May 2000 the Council replied to the Trade Union that:

“this authority has elected not to participate in the discretionary part of the Injury Allowance Regulations within the Local Government Pension Scheme.”

10. On 3 August 2000 the Applicant appealed to the Secretary of State under Regulation 45 against the Council’s refusal to entertain his Injury Allowance application. On 19 September 2000 the Secretary of State determined that the Council was required to consider whether the Applicant was entitled to an Injury Allowance under Regulation 34 or 35 of the 1996 Regulations. The Department of the Environment Transport and the Regions (DETR) wrote to the Council on 13 February 2001 asking why the Council had not issued a decision.

11. On 14 February 2001 the Council wrote to the Applicant acknowledging that the 1996 Regulations applied to his circumstances and that it was making arrangements to determine his application. On 20 February the Council told the DTLR (as the DETR had by then become) that it was considering the Applicant’s claim but did not wish to prejudice its position in relation to a personal injury claim which was outstanding. On 6 April, in response to a further enquiry from DTLR, the Council said that the Applicant had failed to respond to a request to provide information. The author added that the Council would set a date for a hearing and hoped to receive the requisite information from the Applicant before that date.

12. Both the Applicant and his Member of Parliament wrote to the Council, in June and July respectively, in connection with the application, but received no reply.

13. On 30 July an Occupational Health Physician who had examined the Applicant wrote to the Council: “his incapacity has been attributed to his duties of employment”.

14. The Council terminated the Applicant’s employment with effect from 4 August 2001 on ill health grounds, which the Council considered were not related to the wrist injury. He was awarded ill-health pension benefits. The Council has said that it was not aware until late 2002 that the injury to the Applicant’s wrist had contributed to his psychological condition.

15. On 7 August 2001 the DTLR asked the Council to issue a decision on the Applicant’s Injury Allowance claim or to advise him of the current position “as a matter of urgency” as the Applicant had indicated that he wished to submit a further appeal to the Secretary of State under Regulation 45.

16. The DTLR wrote to the Council on 11 September that it had received no response to its letter of 7 August and two telephone calls on 29 and 31 August. The author said the DTLR was concerned that one year had passed since the Secretary of State had issued his decision and yet the Council had still not resolved the application. She asked for an explanation of the Council’s progress in dealing with the matter and the expected date for the issue of a decision. She asked for a reply by 21 September.

17. On 4 October 2001 the DTLR asked the Council for confirmation that the Applicant’s Regulation 45 claim would be dealt with as quickly as possible. On 1 November the Applicant wrote to the DTLR that he had still not received a decision from the Council. On 8 November the Applicant’s MP wrote to the Council’s Chief Executive asking for a reply to an earlier letter of 5 September and requesting an assurance that the matter would be dealt with as quickly as possible.

18. On 12 August 2002 the Secretary of State wrote to the Applicant upholding his Injury Allowance appeal. The Secretary of State found that the Applicant was entitled to an Injury Allowance under the 1996 Regulations but expressed the view that the Secretary of State had no power to determine the amount. On 15 August the Council asked the Applicant for information to enable it to determine his entitlement. The Applicant was asked for information about any state benefits he had received and on the next day the Applicant referred the Council to the local Benefits Agency office dealing with the matter.

19. On 16 September 2002 the Leader of the Council wrote to the Applicant that the Council had no policy for the payment of injury allowance and that until a policy was formulated his case could not be settled. He said that the Council would be considering a draft policy in the following month.

20. On 1 November the Council wrote to the Applicant with an Appendix showing relevant Annual Remuneration figures. On 11 November the Council wrote to the Applicant that in accordance with the Scheme adopted by the Council a payment would be made to him of £426.16 in full and final settlement of his claim. The proposed payment was the aggregate of the following allowances:

Year
Allowance

1998-99
£93.42

1999-00
£289.26

2000-01
£0.60

2001-02
£42.88

21. On 15 November the Applicant complained to the Secretary of State about the way in which the Injury Allowance had been calculated. In its reply of 18 November the Secretary of State said he had no power to determine the amount of an Injury Allowance. On 25 November the Applicant complained to the Prime Minister about the Council’s determination. The Secretary of State replied on 17 December repeating that he had no power to question the amount of an Injury Allowance. 
Calculation of pension benefits

22. On 14 September 2001 the Applicant had invoked Stage 1 of the Council’s Internal Disputes Procedure (IDRP) alleging that the Council had failed to determine properly his pensionable pay for the purpose of calculating his ill-health benefits under the Scheme.

23. On 20 November 2001 the Appointed Person under the IDRP, the Head of Corporate Human Resources Services, Staffordshire County Council, sent the Applicant’s claim to the Council asking for its comments and other information. On 26 November the DTLR wrote to the Applicant that a Council Committee would convene in early December to consider his claim. The Council replied on 18 December saying, inter alia, “as no figures were available for the three years prior to “the Applicant’s retirement” the pensionable earnings of a comparable craftsman were used. That led the Appointed Person to request further information. 

24. Meanwhile, UCATT had written to the Council enclosing correspondence from the Applicant and requesting an explanation as to why the matter had not been resolved following its letter of 6 June 2001. On 18 February 2002 the MP wrote to the Council’s Chief Executive that he had received no reply to two letters dated 8 November 2001 and 5 September 2001 concerning the Applicant’s case. On 20 February UCATT reminded the Council that it had agreed to outline the current situation to the Applicant but that as yet he had heard nothing.

25. On 25 February 2002, following a meeting with the Applicant, the Appointed Person wrote to him to say that there appeared to be a difference of view between the Council and the County Council on what constituted “pensionable remuneration”. He had, therefore, decided to meet Council officers on 13 March to discuss the problem. Following that meeting he wrote to the Council on 15 March but had to chase a reply on 19 April.

26. On 30 April 2002 the Appointed Person wrote to the Applicant with his decision. He said it was necessarily incomplete as the Council had still failed to reply to his letters of 15 March and 19 April. He was awaiting confirmation that the bonus figures used to calculate the Applicant’s pension were arrived at by averaging the payments made to employees belonging to the same craft group as the Applicant. The Appointed Person found that the Council had understated the Applicant’s pensionable remuneration through excluding various allowances.

27. On 24 July 2002 the Secretary of Sate raised a number of queries about the Council’s calculations. The Council replied on 1 August explaining how it had dealt with Dirt Money, Tool Money, and Vehicle Maintenance and Bonus Payments in its calculations. It said, inter alia that “when employees are on holiday or absent due to sickness they are paid average earnings. Average earnings are calculated by reference to the preceding thirteen weeks productive hourly rate and then paid according to the number of hours on holiday or sick” The Applicant was paid on this basis for the specific periods 1 December 1998 to 31 January 1999 and from 12 March 1999 to 4 August 2001.

28. On 26 September 2002 the Secretary of State issued his determination under Stage 2 of the IDRP. The Secretary of State found that the Council had failed to calculate the Applicant’s relevant pay (“pensionable pay”), for the purpose of calculating retirement benefits under the Scheme, in accordance with the provisions of the Scheme Regulations. In particular he found that payments for dirt money, travel time and vehicle maintenance were pay for the purposes of the 1997 Regulations and were to be included in the calculation of pensionable pay. He found that tool money and travel money did not so qualify.

29. The Secretary of State also found that the Council’s calculation based on average earnings was “inappropriate”. The Council was directed to recalculate the Applicant’s final pay disregarding any reduction or suspension to his pay resulting from his period of sickness absence and that the recalculation should be backdated. This meant that the Council had to recalculate both the bonus element and the allowances element of the Applicant’s pensionable pay both for the period since his retirement and also for the period during which he was employed by the Council. As not all records were available a method of calculation was agreed with the County Council. The Applicant takes issue with this method of calculation.

30. On 24 October 2002 the MP wrote to the Council asking for an update but received no response. On 31 October the Council wrote to the County Council about the pensionable allowances paid to the Applicant during his employment with the Council. The only timesheets available were those for the tax year 1998-9. It was possible to calculate his pensionable allowances for that year from those timesheets. The author wrote: “I propose for 1998-1999 to calculate his pensionable allowances as a percentage of the difference between his gross and pensionable pay, then apply this formula for the other years. I am unable to provide any other solution to the problem.” The County Council (which administered the pension scheme) endorsed the letter as follows: “The County Council will have to accept the figures provided by Cannock Chase County Council.”

31. On 20 January 2003 the Applicant wrote to the Council disagreeing with its recalculation of the bonus element in the sum of £4,318.98 per annum (£83.04 per week) and invoking the IDRP. His calculations showed an annual bonus element of £5,208.84 (a weekly average of £100.17). He has said that his source for these figures were the weekly bonus sheets he was given while employed by the Council and which relate to the 13 weeks before he first fell ill i.e. 30 November 1998 (see Appendix A to this determination).

32. On 10 March 2003 the Appointed Person for Stage 1 of the IDRP wrote to the Applicant that he was uncertain whether he could entertain a second application under the IDRP as the problem seemed to lie in the implementation of the Secretary of State’s decision rather than the principle of it. He said that there seemed to be two courses open to the Applicant: to inform the Secretary of State that his decision had not been implemented properly or to contact me. He referred to the Secretary of State’s decision on 26 September that the Council had been wrong to calculate his final pay for pension purposes with reference to his average earnings in the 13 weeks prior to his pay being reduced or suspended. He continued: “the papers you have provided appear to show that the bonus earnings figures supplied by your former employers to the County Treasurer’s Department were based on the 12 month period preceding December 1998. If I follow the Secretary of State’s reasoning correctly, this figure must by definition be wrong.” He also referred to the Appendix to the 1997 Regulations which state that he basis for calculating ill health retirement benefits in circumstances such as the Applicant’s had to be “the pay you would have received but for your period of sickness absence from the Council.” He said that the Appendix did not elaborate and while the Secretary of State had indicated clearly enough the calculation that was not to be used, he had not said what ought to be used.

33. Also on 10 March 2003 the Council wrote to the Applicant, in reply to his letter of 20 January, that for the purposes of calculating bonuses during periods of absence from work, whether as a result of holiday or sickness, he was correct in stating that the Council made the calculation on the basis of a rolling 13 week period and that this basis would have been appropriate for calculating payments due to him while he was still employed by the Council. The author added that the 1997 Regulations stipulated that “all information must be calculated over a period of 365 days of reckonable service.” 

34. On 12 March 2003 the Applicant wrote to the Secretary of State appealing under Regulation 102 of the 1996 Regulations. However, in a letter dated 25 March 2003 the Secretary of State wrote to the Applicant that as he had not questioned the decision of the Appointed Person on the Regulation 100 reference, he, the Secretary of State could take no further action.
The Council’s submission

35. On the question of delay the Council has told me: 
“(The Applicant’s) Regulation 35 claim (allowance claim) was received by the Council in March 2000 via his Union representative…This was the first claim under Regulation 35 of the 1996 Regulations received by the Council and unfortunately this Council believed that this related to the superannuation fund and was discretionary. There was an initial delay when Staffordshire County Pension Fund was contacted for information in relation to the matter. Once it was established that it was a matter for this Council to determine and was not discretionary, it was necessary to consider what processes needed to be put in place for members to consider such a claim and what information and evidence members would need to enable them to make a decision as required by the 1996 Regulations. Advice was sought from…the DTLR and the West Midlands Local Government Association.

The period during which (the Applicant) had been in receipt of reduced remuneration as a result of the wrist injury had ended before he submitted his allowance claim to the Council and it was considered his position would not be prejudiced by the Council taking sufficient time to ensure that this claim was fully and fairly dealt with. Once the initial misunderstanding was cleared up, at no time has this Council refused to consider his claim”

36. The Council has also said that it made a payment to the Applicant (on 11 November 2002) within three months of the decision of the Secretary of State which the Council received on 14 August 2002.

37. The Council has also asked me to take into account the following points:

37.1. From the middle of 2001 the Council was considering the Applicant’s claim as well as his personal injury claim and application for early retirement;

37.2. The Applicant’s original period of sick leave overlapped with sick leave relating to an illness other than that affecting his wrist which eventually led to his being retired on grounds of ill health. It was not until December 1999 that the Council was aware of the Applicant’s physical and psychological problems;

37.3. The Applicant’s solicitors made a claim for compensation for the wrist injury in October 1999. That claim and the allowance claim were based on the same injury;

37.4. The Council considered it had a duty to its insurers to await the outcome of the personal injury claim before determining the allowance claim. Nevertheless a further medical assessment was undertaken resulting in a report in April 2000. The Council closed it file on the personal injury claim in August 2000 and then began to discuss the allowance claim with UCCATT. The Applicant was asked to provide a detailed written statement for submission to Members but none was ever received;

37.5. The Applicant submitted a further personal injury claim in July 2001 and the Council decided to take no further action pending its resolution until the Applicant’s retirement. The claim was settled out of court in December 2002; 

37.6. The Council was not aware that the basis on which it calculated pensionable pay was flawed until the County Council pointed out the defect; and

37.7. Paragraph 16 of this determination deals with issues which predate the Secretary of State’s determination issued on 26 September 2002 and do not relate to the complaint as set out in paragraph 1.3.

37.8. There were no increases in bonus rates, dirt money or vehicle maintenance in 1999-2000 and 2000-01.  The recalculation of the final pensionable pay took account of increases in salary and travel time allowances during those years.

CONCLUSIONS

The Council’s refusal of the claim for injury allowance

38. The Council wrongly refused to consider the Applicant’s initial claim for injury allowance (see paragraph 9, above). That was maladministration. It said, later, that it believed (wrongly as it transpired) that it had no duty to consider such an application. 

39. However, even after the Secretary of State confirmed that the Council had such a duty there was an unacceptable delay before the Council considered the application. The Council later said that it had put the application on hold as it had not wished to compromise the position of its insurer in relation to the Applicant’s first personal injuries claim. This reason was not conveyed to the Applicant at the time and in any event I do not consider it to be a valid excuse. The delay amounts to maladministration. The allowance could and should have been paid within three months of 21 March 2000. It was eventually paid on 11 November 2002. The Council should pay interest on the payment for the period 21 June 2000 to 11 November 2002.

Calculation of pension benefits

40. The 1997 Regulations make it clear that the calculation of the final pay period must cover a period of 365 days. There is no evidence of any one continuous period of employment of 365 days in the three years before the Applicant ceased to be a Scheme member. Initially the Council used a period of 13 weeks and the Secretary of State found that that was “inappropriate”. He also found that it was not acceptable to base the Applicant’s pensionable pay on the “pensionable earnings of a comparable craftsman.” The pensionable pay has to represent the pensionable pay the Applicant would have received but for his sickness absence from the Council.

41. The Applicant cased to be a Scheme member on 4 August 2001. Accordingly, his pensionable pay should represent the pensionable pay he would have received in the preceding 365 days but for his sickness absence (unless there is evidence that any other year of the last three years would produce a more favourable result). The question is how to calculate that figure. The salary element is straightforward. The area of difficulty relates to dirt money, travel time, vehicle maintenance payments and bonuses.

42. The Council’s eventual solution to the problem was to take 1998-99 as a base; to calculate the Applicant’s pensionable allowances as a percentage of the difference between gross and pensionable pay; and to apply the formula for other years. In principle I find this acceptable on the basis of there having been no increases in bonus rates, dirt money or vehicle maintenance allowance for the years 1999-2000 and 2000-01.  The recalculation of the final pensionable pay for those years took account of increases in salary and the travel time allowance.

43. I do not accept the Applicant’s argument that the bonus rates in the 13 weeks before his first period of absence should be the basis of the calculation of bonuses.

DIRECTIONS

44. I direct that within 28 days of the date of the determination the Council shall:

44.1. Pay interest on the Applicant’s Injury Allowance for the period 21 June 2000 to 11 November 2002, interest to be calculated on a daily basis from the date payment ought to have been made to the date of payment at the base rate for the time being quoted by the reference banks; and

44.2. Recalculate the Applicant’s ill-health pension benefits taking into account the factors I have set out in paragraph 40-43 and backdate any payments overdue with interest, interest to be calculated on a daily basis from the date payment ought to have been made to the date of payment at the base rate for the time being quoted by the reference banks; and

44.3. Pay the Complainant the sum of £350 in respect of the time and trouble to which he has been put in pursuing his complaint.

DAVID LAVERICK

Pensions Ombudsman

30 August 2005

Kevin Stanton. Average weekly Bonus and Pensionable Pay prior to original absence calculated over 13 week period

WEEK ENDING
MEASURED HOURS CLAIMED
MEASURED HOURS PAID
DAYWORK HOURS CLAIMED
DAYWORK HOURS PAID
ACTUAL BONUS PAID £
PENSIONABLE PAY £
AVERAGE BONUS RATE £p.h


09/09/98
HOL



121.78

7.69


13/09/98
HOL



25.59
240.05
7.69


20/09/98
42.31
41.63
9.00
9.00
83.01
296.99
7.37


27/09/98
44.27
43.27
8.25
8.25
105.88
321.38
7.43


04/10/98
40.00
37.87
6.00
6.60
     87.26
303.96
7.57




11/10/98
18.96
18.33
4.00
4.00
129.31
333.18
7.70


18/10/98
49.55
49.55
9.50
9.70
127.06
347.61
7.79


25/10/98
36.53
34.31
8.00
8.00
122.07
335.80
7.99


01/11/98
43.13
42.58
11.50
11.50
118.58
332.20
7.33


08/11/98
43.12
42.78
7.75
7.75
131.53
345.51
7.41


15/11/98
42.31
30.78
12.75
12.25
62.55
281.01
7.55


22/11/98
35.86
47.02
13.00
10.50
175.22
390.95
7.32


29/11/98
38.23
37.89
7.75
7.75
68.53
286.75
7.36


06/12/98
10.48
10.48
2.00
2.00
91.27
298.74
7.10
*minus 1 weeks average holiday bonus

13/12/98
SICK








20/12/98
SICK








27/12/98
SICK








03/01/99
SICK








10/01/99
SICK








17/01/99
SICK








24/01/99
SICK








31/01/99
SICK








07/02/99
10.02
10.02
3.50
3.50
25.39(min)

9

7.06


14/02/99
27.58
27.57
1.00
1.00
125.51

6.82


21/02/99
13.32
12.98
1.00
1.00
61.85

6.58


28/02/99
38.38
38.38
5.50
5.50
61.10

6.46


07/03/99
16.86
16.86
8.25
7.50
25.39

6.40


14/03/99


33.84
33.11
4.25
4.25
83.04

6.21


21/03/99
SICK





6.09







TOTALS
13 weeks period ave  £100.17  multiplied by 52 weeks = £5,208.84 Bonus Element per Annum







Average Weekly Pensionable Pay  £316.47
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