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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr Charles Shields

Scheme
:
Kvaerner Pension Fund

Respondent 
:
Trustees of the Kvaerner Pension Fund

MATTERS FOR DETERMINATION (application dated 27 September 2002)

1. Mr Shields’ application concerns the interpretation of ‘actual salary’ in calculating his benefits under the Kvaerner Pension Fund.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Shields was born on 11 August 1941.  

4. In April 1973 he joined the John Brown and Associated Companies Superannuation Scheme (the John Brown Scheme).  In 1975 the trustees of the John Brown Scheme, with the intention of maintaining and improving existing entitlements, introduced a new formula for calculating the amount of pension payable on retirement.  

5. To reassure members that they would not be worse off as a result of the changes, the trustees, in a Notice to Members, dated 29 August 1975, informed them of a ‘Pensions Guarantee’ (the Guarantee).  The trustees wrote,

“The intent in revising the Scheme has been to maintain and improve the pre-existing entitlements so that no member should feel there is a possibility that, as a result of the changes, his previous entitlements could be worsened.  A Pensions Guarantee has therefore been introduced to remove any doubts that may have existed.” 

They outlined how benefits under the Guarantee would be calculated: 

“The amount of each member’s prospective pension entitlement as at the last proper renewal date of the old scheme on 1st January 1974, is recorded as £X.  His actual salary at the same date is also recorded as £Y.

“For each member the percentage that that pension entitlement would represent of actual salary is calculated –

i.e the percentage that £X is of £Y.

The figures in your case are:

X £1434.74 Y£2622 giving a percentage of 54.72%.  

“Note: The percentage is related to actual salary (not pensionable salary) since in the old scheme, due to past revisions, not all members had their pensionable salary calculated in the same way.”

In summary it was stated that,

“pension at age 65 men, 60 women will ….  be:-

WHICHEVER IS THE GREATER OF

(a) The pension calculated in accordance with the new scheme formula as outlined in the recently issued explanatory booklet…..,or

(b) The percentage of the member’s actual salary (not pensionable) salary at 1st January preceding age 60 men, 55 women – the percentage being the figure notified to each member…..”.

6. The John Brown group of companies, for which Mr Shields was working, was acquired by Trafalgar House plc in or about 1988 and Mr Shields’ pension was transferred to the Trafalgar House Group Pension Fund (the Trafalgar House Scheme).  In February 1991 the trustees of the Trafalgar House Scheme issued an announcement to former members of the John Brown Scheme, including Mr Shields.  The stated purpose of the announcement was to confirm such members’ continuing entitlement to the Guarantee and to describe the basis on which it would be calculated in various circumstances, including where a member left before normal retirement date (NRD).  In such a case, Mr Shields was told, his pension was guaranteed to be “no less than 66.67% of [his] actual salary (not Pensionable Salary) at 1st January 5 years before NRD” (though a factor for early retirement would be applied).  

7. In or about 1996, Trafalgar House plc was acquired by Kvaerner plc.  The Trafalgar House Scheme was renamed the Kvaerner Pension Fund (the Kvaerner Fund).  The Guarantee, along with other terms and conditions of the Trafalgar House Scheme, continued to apply.  

8. In or about July 2000 Kvaerner plc sold the part of the business in which Mr Shields was employed to General Electric USA (GE), and he transferred to the GE pension scheme (the GE Scheme) at about the same time.  GE gave a service credit based on the calculated deferred pension, which took the Guarantee into account.  

9. In December 2000 Mr Shields was made redundant and took early retirement; he was then aged 59.  

10. The pension Mr Shields received from GE was based on the value of the deferred pension transferred from the Kvaerner Fund to the GE Scheme.  In calculating this the Trustees of the Kvaerner Fund (the Trustees) had to use the figure produced by applying either 

· normal pension rules of service and final salary, or

· the Guarantee,

whichever was the greater.  

11. According to the Trustees’ calculations, the first method produced annual benefits of £25,774, while the second method, using a figure for salary of £43,613, produced annual benefits of £23,778.  

12. Mr Shields took issue with this.  He said that if his actual, rather than basic, salary was taken into account, the second method, applying the Guarantee, produced the higher figure.  He said that the following should all be included in ‘actual salary’ for the purpose of calculating his deferred pension: 

· Actual salary inclusive of merit awards
£49,978

· Value of company car



 £5,025

· Value of petrol



 £2,915

· Value of private health scheme

 £301

These gave a total ‘actual salary’ of £58,219, and using this figure to calculate benefits under the Guarantee, his annual pension should be £31,739.

13. His dispute was dealt with under the Kvaerner internal dispute resolution procedure, which concluded that ‘actual’ salary meant ‘basic’ salary, that is, without the addition of variable benefits enjoyed by an employee.  Mr Shields was not satisfied with this and complained to me.

14. He submitted that, in 1975, staff members like him (as opposed to ‘Office bearers’ such as directors) did not receive one-off merit awards or bonus payments, or benefits in kind, such payments and benefits not being introduced until after 1977.  Thus, he says, ‘actual salary’ in 1975 was a sum which was not variable for any reason other than annual increases for inflation, merit or competitiveness of other salaries in the area.  In his view the Guarantee was intended to provide the member with a pension related to the full value of his income, however that might be derived.

15. In their submissions to me, the Trustees contend that there is no definition of ‘actual salary’ in the Rules of the John Brown Scheme, but the dictionary definition of ‘salary’ is ‘a periodical payment for services other than mechanical’.  They say that one-off merit awards do not fall within this definition and the fact that no pension contributions were deducted from the merit awards supports their argument that it was not pensionable.  They argue that the extra elements claimed by Mr Shields fall within the Inland Revenue definition of ‘fluctuating emoluments’ and should not be counted as salary.  They say that the Notice to Members of 1975 refers to ‘actual’ rather than ‘pensionable’ salary because the original benefits for some members of the John Brown Scheme had been calculated by reference to pensionable salary which was arrived at by the application of an offset to salary.

16. While the Rules of the John Brown Scheme do not define ‘actual salary’, the Appendix to the Rules does contain the following information:

“Provision 1 

Contributions payable by and benefits payable to or in respect of a Member shall be calculated with reference to the terms defined in this Provision as they relate to the Member”

“Actual Salary” is not defined, but “Annual Salary” is, as:

“a Member’s basic annual salary or wages plus, in the case of a Member paid wholly or partly by commission, the average of any such commission paid to him in the previous three years (or such shorter period during which he has received commission) but excluding any other fluctuating emoluments such as Director’s fees, bonus or payments for overtime….” 

“Pensionable salary” is defined as:

“an amount determined initially on the Date of Admission and thereafter on each subsequent Anniversary Date preceding the Pension Date, equal to a Member’s Annual Salary on each of these dates less the State Pension Deduction…”.

17. Mr Shields has supplied a number of documents in support of his application including an internal memo sent to him in December 1994 while working for John Brown.  The memo states,

“Regrettably, the new TH Remunerations Committee has decided that no bonus payments should be made in respect of the achievement of unit division or group profit targets.

“As a result, you are only entitled to a bonus payment of 8% of salary on your assessed performance against defined objectives…

“I am pleased to tell you that this payment will be made with your salary for January 1995”.

18. He has also supplied a copy of a payslip for the period ending 5 February 1995, in which the merit award was paid.  In this payslip, his basic salary is shown as £3354, while the amount of the merit award (£3387) is given in a box headed ‘special payments’.  His gross salary is given as £6741 – the sum of basic salary and the merit award.

19. It is accepted by both parties that the Guarantee, and how benefits under it should be calculated, is not described in any other document other than the Notice to Members of August 1975, and the announcement of 1991 from the trustees of the Trafalgar House Scheme.  It is also readily accepted by the Trustees that Mr Shields is entitled to the greater of the figures produced by the two methods of calculating his pension.  

CONCLUSIONS

20. The crux of this matter is how ‘actual salary’, as it is referred to in the Guarantee, should be interpreted.

21. The trustees of the John Brown Scheme did not define ‘actual salary’, either in the Notice to Members, or elsewhere, but the note in that document makes clear that their intention was to distinguish it from ‘pensionable salary’.  

22. The definition of ‘pensionable salary’ in the Appendix to the Rules of the John Brown Scheme was, essentially, ‘annual salary less state pension deduction’, and on this basis one might conclude that ‘actual salary’ is therefore equivalent to ‘annual salary’ (which, according to the Appendix included commission, but excluded other fluctuating emoluments).

23. This is certainly helpful in working out what the trustees of the John Brown Scheme intended by the term ‘actual salary’, but is not, I think, conclusive, because when one returns to the note in the Notice to Members of August 1975, it is clear that the trustees were not working to a standard definition of ‘pensionable salary’.

24. However, the Notice to Members does I believe give a further indication of what the trustees intended, as it quantifies ‘actual salary’ in Mr Shields’ case and states, “[The member’s] actual salary [at 1st January 1974] is also recorded as £Y”.  It seems to me that if the trustees had intended ‘actual salary’ to include benefits in kind and merit awards, they would have explained this in the Notice: it would be obvious to a member how £Y was arrived at if it related only to his salary, but not at all clear, if it was intended to include other elements.

25. I understand Mr Shields’ contention that the Guarantee was intended to provide the member with a pension related to the full value of his income, however that might be derived, and that, in fact, in 1975 members did not receive bonus payments or benefits in kind.  But I do not accept that contention.  If it is correct that members did not, in 1975, receive any bonus payments or benefits in kind (though ‘fluctuating emoluments’ are referred to in the Appendix to the Rules of the John Brown Scheme) it seems to me even more unlikely that the trustees would have committed themselves to include in the calculation of a guarantee elements which were not part of a member’s remuneration at the time the guarantee was given.  

26. Mr Shields’ payslip from February 1995 does include the merit award within the category of ‘gross salary’ (though not the value of benefits in kind), but the memo which referred to the award suggests that the merit award was not regarded as ‘salary’ but a bonus payment which was entirely discretionary.  

27. Taking all these matters together with the trustees’ stated intention of distinguishing ‘actual salary’ from ‘pensionable salary’, I find that Mr Shields’ ‘actual salary’ for the purpose of calculating the value of his deferred pension under the Kvaerner Fund should not include the additional elements he has argued for, that is, the merit award, and value of company car, petrol and private health scheme.

28. I do not uphold his application.

DAVID LAVERICK

Pensions Ombudsman
29 January 2004


- 3 -


