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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr A G Brookfield

Scheme
:
The Alumasc Group Pension Scheme 

Trustees
:
Trustees of the Alumasc Group Pension Scheme (the Trustees)

Employers
:
Apex Gutter and Drainage Limited (Apex), Alumasc Building Products Limited (ABP), both part of the Alumasc Group plc (Alumasc)

MATTERS FOR DETERMINATION

1. Mr Brookfield has brought the following matters to me for determination:

1.1. Mr Brookfield believes he was entitled to join the Scheme one year earlier than the date he was eventually allowed entry.  

1.2. Mr Brookfield considers the pay he received for the hours he worked pursuant to a “flexibility clause” in his contract should be considered as pensionable salary for the purposes of determining his pension benefits.  

1.3. Mr Brookfield says Alumasc have failed to provide him with a number of particulars relating to the Scheme, which he believes Alumasc was obligated, by statute, to provide.  Mr Brookfield says these include the following (which are requirements under the Employment Rights Act 1996):

· Pensions and pension scheme particulars 

· A statement detailing whether or not a pensions contracting-out certificate is in force for the employment in question 

Mr Brookfield says that, had he been provided with this information, it would have identified the fact that Apex was not a participating employer.  Because he had not been informed to the contrary, he considers it implicit that he qualified for membership.

1.4. Mr Brookfield considers that his complaint was not properly considered under the Scheme’s Internal Dispute Resolution Procedure (IDRP).  He says the stage 1 decision was issued before he had submitted details of the complaint and before he had even been provided with a copy of the IDRP.  He further believes the stage 2 decision was a response from management rather than the result of a considered review by impartial Trustees.  Mr Brookfield also submits that no justification was provided for the decision reached at stage 2 of the IDRP.

2. Some of the issues before me might been seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME
3. The Scheme is a final salary scheme governed by a Definitive Deed and Rules dated 11 May 1995.  Alumasc is the Principal Employer under the Scheme.

4. The definitions are set out in Schedule I.  “Members” has the following meaning:

(i) those Employees who, being eligible for membership in accordance with Rule 2, have been admitted to membership of the Plan,

(ii) such other persons admitted to membership of the Plan in accordance with Clause 8 of the Trust Deed,

(iii) any former Employees, and

(iv) any person who was a Member of the Plan immediately before the deletion of the Existing Rules

so long as (and only for so long as) they remain entitled or prospectively entitled to any benefit under the Plan.

5. Rule 2 provides:

2.
MEMBERSHIP

(a) Eligibility
The Employees eligible to become Members shall (subject to the Trustees’ consent) be those who on the date on which they are to be admitted to membership have not reached Normal Pension Date and, except as provided for in Rule 2(b), are not participating in a Personal Pension Scheme covering earnings on which benefits under the Plan are based, and who the Employer shall inform the Trustees are so eligible

PROVIDED THAT any Employee who at the Participating Date or on any subsequent day is within the appropriate category or categories set out in Part III of the Schedule shall (unless the Employer decides otherwise and the Employee is notified accordingly) be eligible for membership.

…

(c)
Date of admission

An Employee shall be admitted to membership of the Plan on the Entry Date on which he is first eligible unless some other date is agreed between he Trustees and the Employer, or is specified in Part III of the Schedule.

6. “Participating Date” is defined as:

in the case of the Principal Employer and any Associated Employer admitted to the Plan prior to the date of execution of the Trust Deed, that date of admission.  In the case of any other Associated Employer, “Participating Date” means the Entry Date coincident with the date of admission of such Employer to the Plan or, if there is no such Entry Date, then the Entry Date next following that date of admission.

7. “Entry Date” means the Commencement Date (of 1 April 1961) and any subsequent anniversary of that date.

8. The appropriate category of Part III of the Schedule, following ABP’s admission as a participating employer in 1997 (see later) is Part IIIA, which contains the further provisions for members employed by ABP.  Paragraph 1 sets out the membership categories applicable to Rule 2.  Of relevance, is the requirement that a Staff employee must be a full-time, permanent employee, be under 60 and have completed 6 months’ continuous service.  The employee can then join the Scheme on the next entry date once the requirements are fulfilled.

9. Clause 8 of the Trust Deed provides:

8.
ADMISSION TO MEMBERSHIP OF THE PLAN

THE Trustees shall have power to admit (or re-admit) to membership of the Plan any person:-

(i) who is entitled or prospectively entitled to benefit in relation to himself, … under any other Retirement Benefits Scheme, Personal Pension Scheme or Qualified Policy …, or

(ii) with respect to whom, in the Trustees’ opinion, there is good reason to do so

and any such admission or re-admission may in either case be subject to such special terms as shall be determined by the Trustees, as to:-

I. [date of admission];

II. [rate of contributions];

III. [entitlement to benefit], and

IV. [level of benefit]

PROVIDED THAT for so long as the Plan is to be treated as an Exempt Approved Scheme, no such greater benefit shall be such as will exceed any relevant maximum set out in Part II of the Schedule, nor shall the Trustees exercise their powers under this Clause in such manner as would prejudice such treatment.

10. Clause 22 of the Trust Deed provides:

22.
ADMISSION OF ASSOCIATED EMPLOYERS AND PARTIAL DISCONTINUANCE

(a) Admission of Associated Employer
THE Principal Employer may, with the Trustees’ consent, admit to participation in the Plan an employer being a corporate body, association partnership or individual associated in business with the Principal Employer or a subsidiary company of the Principal Employer … upon such terms as the Principal Employer may decide and as are consistent with the approval of the Plan as an Exempt Approved Scheme.

11. For the purposes of complaint 1.2, “Pensionable Salary” is defined, as follows:

I. In the case of a Specified Member under Parts IIIA and IVA of the Schedule:

(a) in respect of Members who are staff Employees, the gross annual salary based on 12 times the monthly contractual hours (excluding overtime) at the beginning of each Plan Year plus the annual average of the Member’s Christmas bonus received in the preceding 3 years or such shorter period as appropriate, …

MATERIAL FACTS
12. Mr Brookfield was originally employed by Apex.  Apex had been acquired by Alumasc in 1995, prior to Mr Brookfield joining.  Apex had no occupational pension scheme of its own.  

13. Mr Brookfield’s employment commenced upon the following terms as set out in a letter from Apex’s Managing Director, Mr Combrinck, dated 12 May 1995 (the employment contract):

“A.
RESPONSIBILITY

You will be responsible to the Directors, and your main responsibilities will be;

1) Management and control of the accounting function.

2) Preparation of monthly management and annual statutory accounts.

3) Annual budgeting and quarterly forecasting.

4) Management and continuing development of accounting and administration systems.

Your hours of employment will be 9.00 a.m to 5.00 p.m for 3 days per week.  We would expect the 3 days per week to be flexible and to fit in with the requirements of the business, e.g.  Accounting period ends, budget preparations etc.  [Mr Brookfield refers to this as the flexibility clause.]

B. REMUNERATION
SALARY

Your commencing salary will be £18,000.00 per annum paid in twelve equal payments on the 15th of each month.  …”

The remainder of the letter dealt with holidays and termination.

14. As set out in paragraph 1.3, Mr Brookfield considers this letter to be deficient in a number of ways and, by virtue of Alumasc’s acquisition of Apex, he considers the responsibility for this to now lie with Alumasc.

15. Mr Brookfield commenced work at Apex on 15 May 1995.  On 7 June 1995, he submitted his first pay claim for the period 15 May – 31 May 1995.  The pay claim set out a “Standard Day” as being 7.5 hours.  For the period claimed, Mr Brookfield’s standard hours totalled 60, whereas his actual hours worked totalled 83.5.  Mr Brookfield submitted this pay claim requesting: “Please pay 83.5 hours up to the end of May.  Future salary can then be paid in equal monthly instalments from June plus additional hours worked”.  The pay claim was signed by Mr Brookfield and approved by Mr Combrinck.  Mr Brookfield submits that this confirms the additional hours worked formed part of his contractual salary and should, therefore, be included in his pensionable salary.  He considers this to evidence a variation to the employment contract, in order to make his contract workable.  Mr Brookfield says that a contract of three days per week was unworkable from the outset.  He states:

“From the commencement of my employment in May 1995 this requirement necessitated working a minimum of five consecutive working days to carry out the Accounting Month End routine plus additional days to meet the June Budget submission deadlines and complete the Year End routine at the end of June.”

16. Mr Brookfield says that, in November 1995, he agreed a further variation in that he would cease to claim additional hours, but claim only additional days worked under the flexibility clause.  Mr Brookfield says this was at the request of Mr Littlewood (ABP’s Managing Director) and was to ensure compliance with the Alumasc overtime policy.  This agreement was not documented but, Mr Brookfield submits, is reflected in the changed pay claims.  Mr Brookfield says it was agreed from the outset that the flexibility clause meant he would provide additional hours by mutual agreement and be paid for the additional hours as part of his salary.

17. In 1995, ABP was formed and I am advised Mr Brookfield’s employment was transferred to APB in 1996 pursuant to the TUPE regulations
.   His employment continued until he was made redundant in January 2000.  Following his transfer, a decision was made to offer Scheme membership to the employees who had transferred from Apex.  An internal memorandum dated 5 December 1996 records that:

“No action is required to ‘adhere’ Apex Gutters & Drains Ltd to the pension scheme, since the employees concerned will all be employees of Alumasc Building Products.  As a result, the only action required by group management is to include the names of the 6 individuals concerned on the list of new pension joiners on 1 April 1997.”

18. A Deed of Participation for ABP was executed on 13 February 1997.  Appended to the Deed is a list of the various deeds made from time to time with respect to the Scheme, listing all parties involved in those various deeds.  Apex is not listed as a party to any of the aforementioned deeds.  The Deed notes that the employees of ABP shall, subject to the eligibility criteria, become eligible for membership of the Scheme from 1 July 1996.

19. Mr Brookfield submits that the appended list is incomplete.  He says:

“The three companies that made up ABP Limited were Alumasc Rainwater Limited, Harmer Holdings Limited and Apex Gutter and Drainage Limited.  The deed of participation is puzzling as, of these three companies, only Harmer Holdings Limited is mentioned.  Alumasc Rainwater Limited, which is not mentioned, was by far the largest of the three companies that made up ABP employing over the transferring workforce.”

20. Harmer Holdings Limited was noted as being a party to a Deed of Adherence dated 27 March 1992.  It was not listed as a party to the Deed of Participation for ABP.

21. Mr Brookfield submits that, nowhere in the documentation provided to him as a member, does it refer to participating employers.  He does not consider that Alumasc ever made the decision that Apex was not to be a participating employer.  

22. Mr Brookfield further says that: “in operational, management and contractual terms Apex operated as the ‘Apex’ site within Alumasc Building Products as part of the Alumasc Group.” He suggests that the level of control exercised by ABP over Apex meant the idea of Apex not being a participating employer is a “red-herring”.  

23. Mr Brookfield also refers me to the internal memorandum dated 5 December 1996 in which paragraph 1 states:

“Robert Littlewood has advised that he is offering contracts of employment with [ABP] to all 6 staff at Llanbrynmair, … In addition, he would now like to offer pension fund membership of the [Scheme] as well.”

Mr Brookfield submits that this clearly proves Scheme membership was a lottery and subject more to the whim of Alumasc management than to the implementation of Scheme rules.

24. The Trustees submit that Apex had never been a participating employer in the Scheme.  They argue that, in the first instance, it would have been for Apex management to take the initial decision whether to join the Scheme; Alumasc and the Trustees would then have discretion to reject any such application but, in practice, this would not happen where the required contributions were made.  They say that Apex had not sought to join the Scheme.  Mr Brookfield says that the matter was never raised at any Apex board meeting for it to be considered and he considers Alumasc had a responsibility to ensure this occurred.

25. Mr Brookfield also refers to an “Earn-Out Agreement” between Alumasc and the two former shareholders of Apex, which he says contains a specific exclusion clause preventing them from participating in the Scheme.  Mr Brookfield considers this would have been unnecessary if Apex were a non-participating employer.   

26. The Trustees refer me to the Explanatory Booklet which sets out, as one of the eligibility criteria, the requirement of being a full-time employee and point out that Mr Brookfield was granted entry to the Scheme, despite the fact he did not work five days a week.  The Trustees explain that, under rule 2(a), Mr Brookfield’s employer (ie.  ABP) can advise the Trustees that Mr Brookfield is eligible for membership irrespective of whether he meets the normal conditions for entry to the Scheme.  

27. Mr Brookfield believes he was entitled to membership from 1 April 1996, being the beginning of the first Scheme year after he joined Apex.  This was the subject of his complaint under the IDRP.  He says that, until his redundancy, he had only ever been told that he had not been eligible for earlier membership, because he was a part-time employee.  Mr Brookfield suggests that he was noted as being a “Late Entrant”.  This appears to be based on a letter from the Scheme’s administrators to Alumasc suggesting that Mr Brookfield had not joined at his first opportunity and, consequently, a health declaration form needed to be completed.  The Trustees explain that this letter was based on the assumption that, as Mr Brookfield had joined Apex in 1995, he could have joined prior to 1997.  The Trustees say this assumption was incorrect.

28. Mr Brookfield refers me to the application form completed on 5 March 1997.  He submits:

“… it clearly states that I joined ‘the company’ on 15 May 1995.  The form makes no provision for specifying which company I was employed by because it clearly has no bearing on membership.  The form, signed by Sheila Ringrose from Alumasc Personnel, to “confirm that the information given by the employee and the Company is correct”.  The form is therefore clear I joined a company eligible to join the Alumasc Pension Scheme in 15 May 1995 and was eligible for membership from 1 April 1996.  When the Scheme Administrators submitted the late entrant forms they were sent to Sheila Ringrose and returned to her.  She had ample opportunity to query the fact that I was being treated as a late entrant but didn’t.  Instead she sent the completed forms back to the administrators thereby confirming that she also, on behalf of Alumasc, was of the opinion that I was joining one year late.”

29. In September 1998 and February 1999, Mr Brookfield wrote to ABP in respect of his contract
.  In the later memorandum, he referred to the fact that an acceptable resolution had not been reached with respect to the issues raised.  Consequently, he advised that: 

“with effect from 1 March 1999, I intend to work three days per week in accordance with my current written contract until a satisfactory outcome has been agreed and confirmed in writing.”

30. ABP responded saying:

“The contents of your memo are noted as is your intention to work a three day week in accordance with your current contract of employment.  …

… I … accept that you will now be working a three day week.”

31. On 5 May 1999, Alumasc wrote to Mr Brookfield amending his contract, with effect from 1 May 1999 in the following terms:

“You shall work three days per week other than the week immediately following month end when you shall be expected to work the full five days.  Your normal hours of work are 8.30 am to 5.00 pm with one hour for lunch however, you shall be expected to work such hours as are required for the successful and necessary completion of tasks associated with your role.”

Mr Brookfield’s basic salary was increased to compensate him for the additional days of work.

32. Alumasc say that the increase in salary would have been taken into account as pensionable salary from 1 April 2000 (the beginning of the Scheme year), but Mr Brookfield had left employment by then.  

Pensionable Salary
33. Alumasc say that Mr Brookfield’s contractual hours were 9 am to 5 pm for three days per week as set out in his employment contract.  This was amended with effect from 1 May 1999, as set out in its letter of 5 May 1999.  Alumasc has made various enquiries, but has no record of any other amendments to Mr Brookfield’s contractual hours.

34. Alumasc has also referred me to the decision of the High Court in London Borough of Newham v Skingle & Pensions Ombudsman [2002] 3 All ER 287, where the High Court rejected the argument that, because a rate of pay for overtime worked was provided in the member’s contract, that made the overtime contractual and thereby pensionable.  Leave was given to appeal to the Court of Appeal but only on the point of law as to whether or not Mr Skingle was contractually obliged to work overtime.  The Court of Appeal held that the nature of Mr Skingle’s contract was that he was obligated to work the overtime in question, unless he had made proper arrangements for someone else to do so.  Thus, Mr Skingle’s overtime was contractual, the pay for that work constituted part of his pensionable salary.

35. Mr Brookfield says this case law is irrelevant as his position is that the additional hours he was paid for were not overtime, but contractual.

36. Mr Brookfield says his contractual hours were made up of three elements:

· Fixed 3 day working week – ie.  the 3 days included in his original employment contract of 12 May 1995

· Variable paid working days – ie.  additional paid days up to the full time equivalent of 5 day per week

· Variable unpaid working hours – ie.  additional hours worked over the 9 to 5 working day

Mr Brookfield submits that only the third element was unpaid, as it was considered to be overtime.  Under the Alumasc employment conditions, he was not entitled to claim overtime.  (These state that: “Those staff with a basic salary of £15,250 p.a.  and more will be ineligible for overtime payments.”) He therefore submits that any consideration of the Skingle case is irrelevant, as he is not claiming in respect of overtime.  Rather, he considers the second element to be a consequence of the “flexibility clause” in his contract

Scheme Particulars
37. By virtue of section 26 and Schedule 4 of the Trade Union Reform and Employment Rights Act 1993
, within two months of the commencement of his employment, Mr Brookfield was entitled to be given a statement containing the terms and conditions relating to any pension and pension schemes, or a statement to the effect that none existed.

38. Alumasc acknowledges that the employment contract, given to Mr Brookfield when his employment commenced with Apex, did not state that the Scheme did not apply to his employment.  Alumasc is unable to say whether oral confirmation was given of this by Apex, or whether Mr Brookfield enquired.  This notwithstanding, Alumasc submits that Mr Brookfield did not suffer a loss as any statement would have been to the effect that a pension scheme did not apply.  Furthermore, it is not reasonable to assume that, in the absence of a statement to the contrary, there is a pension scheme for which Mr Brookfield would be eligible.

39. Alumasc further submits that, if Mr Brookfield considers that any of his employers were in breach of the Employment Rights Act 1996 or earlier legislation, the proper forum is for him to make a claim to the Employment Tribunal, rather than myself.  Alumasc submits that I should decline jurisdiction over this part of Mr Brookfield’s complaint.

IDRP

40. On 15 September 2000, Mr Brookfield wrote to the Trustees saying he wanted to proceed with claims that “have been the subject of longstanding grievances with Mr R W Littlewood”, which related to the date of Mr Brookfield joining the Scheme and the definition of “contracted pay”.  Mr Brookfield also asked for details of the IDRP.

41. On 20 September 2000, Ms Kingdon, Secretary to the Trustees and stage 1 decision maker under the IDRP advised Mr Brookfield that he should write to her with details of the complaint.  If he was then not satisfied with her response, he could write to the Trustees asking them to reconsider.  

42. Mr Brookfield again asked for a copy of the IDRP on 27 September 2000.

43. On 4 October 2000 before any substantive submissions had been received from Mr Brookfield, Ms Kingdon issued what was described as her decision under stage of IDRP.  She stated that membership of the Scheme only became available to Mr Brookfield in April 1997, following his transfer of employment to ABP; and that the additional pay beyond the contracted three days per week would not be included in his pensionable salary.  

44. Mr Brookfield wrote on 9 October 2000, acknowledging Ms Kingdon’s response and again asking for details of the IDRP.  This was provided to Mr Brookfield on 25 October 2000 by Ms Kingdon, together with an apology for the delay and the comment that Ms Kingdon assumed her previous correspondence had provided the required information.

45. On 17 January 2001, Mr Brookfield initiated stage 2 of the IDRP.  In his submissions, Mr Brookfield particularly asked the Trustees to:

45.1. Review the application of stage 1 of the IDRP, so that future responses were not sent out prior to the complainant having submitted details of the complaint;

45.2. Review the Scheme Rules and confirm his eligibility from 1 April 1996 or to specifically state that this was prevented by the Rules; and

45.3. Accept that the additional days for which he was paid formed part of his contract (and thus part of his pensionable salary) or provide documentary evidence to explain the contractual basis on which he was paid for those additional days.

46. This was acknowledged by the chairman of the Trustees, Mr Sowerby, on 23 January 2001.  A further response was sent to Mr Brookfield by Mr Sowerby on 5 March 2001, but Mr Brookfield replied saying that not all of his points had been covered.

47. On 20 March 2001, the stage 2 decision was formally issued.  Mr Brookfield was told that:

47.1. The IDRP had been reviewed to ensure responses would not be sent before formal details received;

47.2. Apex management did not offer Scheme membership to its employees, which is at their discretion, rather than the Trustees; and

47.3. As Mr Brookfield’s additional hours were always treated as variable and over and above his contractual hours, they did not form part of his pensionable salary.

48. On 23 April 2001, Mr Brookfield contacted OPAS, the Pensions Advisory Service.  He was concerned that only Ms Kingdon and Mr Sowerby had undertaken the IDRP, whereas all the Trustees should have been involved in the stage 2 decision.  OPAS raised this issue with the Trustees.  Ms Kingdon advised OPAS that a sub-committee considers the stage 2 complaint under the IDRP where the exercise of a discretion is not required.

49. In August 2001, the IDRP and Mr Brookfield’s complaint was discussed at a meeting of the Trustees.   It was noted that the second stage decision should have been discussed with all the Trustees, instead of a sub-committee (comprising two Trustees and the Secretary to the Trustees).  The minutes record that the Trustees discussed Mr Brookfield’s case and reached the same conclusion as was set out in the stage 2 decision.

50. The Trustees do not accept that Mr Brookfield’s time and effort was wasted by the incorrect use of the IDRP.  They state that Ms Kingdon was fully aware of the nature of the dispute when she issued the stage 1 decision and that this meant Mr Brookfield did not need to spend time putting a detailed case forward.

51. The Trustees acknowledge that the stage 2 response should have been considered by all the Trustees rather than just a sub-committee.  Nevertheless, they consider this occurred at a later stage with the response being upheld.  

52. The Trustees say that any procedural irregularities were of a purely technical nature.  They deny that proper consideration was not given to Mr Brookfield’s submission or that they were unduly influenced by Alumasc.  The Trustees consider that the outcome of the IDRP was not influenced by the procedural steps and, therefore, no injustice has resulted.

53. Mr Brookfield submits that it is still not clear whether his detailed submission for stage 2 of the IDRP was provided to the Trustees as required under the IDRP.  Mr Brookfield refers me to Mr Sowerby’s letter to OPAS of 17 August 2001, in which he notes that “all trustees will be formally briefed with regard to Mr Brookfield and the current situation”.  Mr Brookfield considers this suggests the relevant documents were not issued to the Trustees as required.

54. Mr Brookfield says that the initial stage 2 response did not involve the Trustees as a whole and he considers it to be a management response, rather than “the results of a considered review by impartial Trustees representing the interests of the pension scheme members”.

55. Mr Brookfield submits that the minutes of the Trustees’ meeting suggests an unacceptable bias to the presentation of his complaint.  In particular, the minutes record that: “AJB had been employed to work three days per week but was required to increase his working hours when necessary.” Mr Brookfield says the issue before the Trustees was whether the additional days worked formed part of his contract under the ‘contractual flexibility clause’, which is not made clear in the minutes.  His concern is that it was thereby not made clear to the Trustees.

CONCLUSIONS

Matter 1.1 – Eligibility for Scheme Membership

56. The decision as to whether to be a participating employer in the Scheme ultimately rested with Apex.  As it never made the decision to apply for membership, it remained a non-participating employer.  While that position remained and while Mr Brookfield was employed by Apex, he could not be eligible for membership of the Scheme.  There was no obligation on Apex to provide an occupational pension scheme for employees and, consequently, no obligation for Alumasc management to make any representations to Apex in this manner.  Although it may be that Apex had little independent control, it was still a separate and individual entity, albeit owned by ABP.  ABP did not become a participating employer in the Scheme until 1997, after Mr Brookfield’s employment had been transferred.  Thus, even if I was to accept his submission that Apex being a non-participating employer was being a “red-herring”, this does not advance Mr Brookfield’s argument in terms of his eligibility for membership.

57. The application form completed by Mr Brookfield is a process followed for administrative purposes.  The information recorded is not capable of being used to grant membership if it is not permitted by the Rules.  Even although Ms Ringrose noted that Mr Brookfield joined “the Company” on 15 May 1995, this cannot override the fact that, at that time, Apex was not a participating employer; it was merely owned by Alumasc.  Unfortunately, there is no definition given for “the Company” in either the explanatory booklet or the Rules and, therefore, such reference may have been to either Apex, or the Alumasc Group in general.  

58. That the Scheme’s administrators then suggested to Ms Ringrose that Mr Brookfield was a late entrant may have solely been in response to the information contained in that application form but, again, this cannot be taken as overriding the Scheme’s Rules in terms of eligibility for membership.

59. It remains that the first entry date after APB was admitted as a participating employer in the Scheme in February 1997 (with effect from 1 July 1996) was 1 April 1997, which was when Mr Brookfield was granted entry to the Scheme.  At no time prior to this date could Mr Brookfield or, indeed, any of the transferred ex-Apex employees, have joined the Scheme, despite any apparent representation to the contrary by the Scheme administrators.  

60. The fact that Mr Brookfield was admitted to the Scheme does not mean that he was considered a full time employee.   The Trustees say Mr Brookfield was admitted to the Scheme, notwithstanding the fact he was not a full time employee.  They say this was pursuant to the Employer’s discretion under rule 2(a).

61. Under the second paragraph of rule 2(a), any employee who meets the criteria in the relevant Part III of the Schedule shall be eligible unless the Employer decides otherwise.  If an employee does not meet those criteria, the Employer has the discretion to advise the Trustees that the employee is eligible under the first paragraph of rule 2(a).   Therefore, Mr Brookfield could be (and was) granted membership irrespective of being a full time employee.   This is a valid exercise of the employer’s discretion and is provided for in the Rules.

Matter 1.2 – Pensionable Salary

62. Pensionable salary is based on contractual hours, the basis for the calculation being 12 times the monthly contractual hours excluding overtime.

63. The original employment contract is clear with regards to the obligation to work three days per week.  I do not agree with Mr Brookfield’s interpretation of the nature of the flexibility clause.  This clause suggests to me that it was intended for Mr Brookfield to work the three contracted days at the appropriate times, ie.  varying the days throughout the week as the work dictated, rather than the number of hours to be worked being required to be flexible.  But that is by the by.  It is clear that Mr Brookfield worked hours in addition to those set out in the employment contract and agreements were reached as to how he would be paid for those hours.  There is a clear variation in his contract by virtue of the letter from Alumasc of 5 May 1999.

64. What was the position in the interim? The mere fact that Mr Brookfield was paid for the additional hours does not mean his employment contract had been varied to include those hours.  In paragraphs 15 and 16, Mr Brookfield suggests variations occurred by mutual agreement.  However, it is doubtful as to whether all the necessary elements existed to establish a valid alteration of a contract, particularly given the absence of documentary evidence.  Hence, it cannot be said with any certainty that the alleged variation was to the hours Mr Brookfield was contracted to work, as opposed to simply reaching agreements as to the extent and manner in which he would be paid for the hours he worked over and above his contracted hours.

65. Mr Brookfield refers also to Alumasc’s overtime policy saying that, as his salary level meant he was not entitled to be paid overtime, the additional hours he was paid for must have been contractual.  However, under TUPE, the rights and liabilities under Mr Brookfield’s employment contract (including any variation) transfer to ABP.  Thus, any agreement regarding pay for extra hours contained in his employment contract would take precedence over a general policy.  

66. Alternatively, if this was not the case, I am not attracted to the argument that, not being entitled to overtime, the additional hours paid for must, by implication, be contractual.  This suggests emoluments paid are either overtime or direct remuneration for an activity that one is contractually bound to perform.  The existence of bonus and incentive payments among others shows the weakness in this argument.

67. Furthermore, the nature of a contract is that each party is obliged to abide by its terms.  Should one party not fulfil their part, the other party has the right to seek redress.  With this in mind, I do not conclude that Mr Brookfield was contractually obliged to work the additional hours over and above those expressly set out in his employment contract.  This was indicated to Mr Brookfield when he asserted his intention to work no more than the three days per week set out in his written contract and this was accepted by ABP.  Had there been a contractual obligation on Mr Brookfield to work hours in addition to those three days, I consider it unlikely that ABP would have been so permissive.  I appreciate that Mr Brookfield considers that, in no way, was his employer “permissive” in this respect and he has referred me to the correspondence in respect of his grievance.  Nevertheless the fact remains that ABP did not seek to force Mr Brookfield to work other than the three days a weeks as stipulated in the employment contract which, on the balance of probabilities, suggests that it was accepted he was not contractually bound to do so.

Matter 1.3 – Scheme Particulars

68. At the relevant time, Mr Brookfield’s employer was Apex.  It seems to me that the responsibility to provide the various particulars to Mr Brookfield lay with Apex, (against whom no complaint has been laid), rather than Alumasc.  Alumasc submits that I should decline jurisdiction over this complaint as the obligation to advise an employee that there is no pension scheme falls under employment legislation, for which the appropriate forum is the Employment Tribunal.

69. I am inclined to agree with Alumasc.  Clearly, if there was an applicable pension scheme, the requirement to provide the particulars to an employee is covered by the Occupational Pension Schemes (Disclosure of Information) Regulations 1996 and preceding legislation.  However, where there is no pension scheme, it is difficult to see how I could determine an allegation of maladministration in respect of it.  That a remedy may exist elsewhere does not, however, take the matter outside my jurisdiction.

70. I do not accept Mr Brookfield’s submission that, because he was not told there was no relevant pension scheme, it is implicit one existed and for which he was eligible.  This is nonsensical.

71. Mr Brookfield has not claimed that he would have acted any differently had he been specifically advised there was no relevant pension scheme.  Moreover he must have known that no contributions were being taken from him.  There is no evidence of his making any enquiries of his employer about the matter.  All in all, I have seen no evidence that demonstrates Mr Brookfield suffered injustice by not being told of the non-existence of a relevant occupational pension scheme.

Matter 1.4 - IDRP

72. The requirement for an occupational pension scheme to have an IDRP is set out in section 50 of the Pensions Act 1995.  The Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulations 1996 (the Regulations) provide the detail.  

73. A correctly established IDRP provides for an appointed person to undertake an initial review of the complaint.  If the complaint is not upheld at this point, application can be made for a further review by the trustees or managers.   

74. An IDRP is not always set out in a formal document, but will be an established procedure.  Hence, it can be sufficient for the details to be provided in a simple letter.  In this case, Ms Kingdon did provide Mr Brookfield with the basic information about how the IDRP worked (paragraph 41), but omitted any information in respect of time limits.  In this case, no injustice was caused to Mr Brookfield by this omission, but if such information is provided in this manner, it needs to be complete.

75. The stage 1 decision was issued without Mr Brookfield being given the opportunity to state his case and despite his having been asked to do so.  That was maladministration.   The existence of stage 2 of the IDRP meant Mr Brookfield did have the opportunity to do so at a later stage, but I can appreciate the frustration he would have experienced at having a decision issued prior to him stating his case.  

76. I have seen no evidence that Alumasc management unduly influenced the IDRP in any manner.  The stage 2 decision was firstly issued by a sub-committee of Trustees and then reviewed and confirmed by the full Trustee body, the latter having accepted that the sub-Committee did not have power to deal with the matter.  The decision which the Trustees reached was not one which could be described as perverse.  

DIRECTION
77. I direct that, within 28 days of the date of this Determination, the Trustees pay the sum of £100 to Mr Brookfield in compensation for the injustice suffered, as identified a result of the maladministration identified in paragraph 75.
DAVID LAVERICK

Pensions Ombudsman

1 August 2003
� In 1999, Mr Brookfield’s employment was transferred to Alumasc Exterior Building Products.  I mention this for completeness sake, but it has no bearing on my determination.  I have continued to refer only to ABP for the sake of ease.


� This was subject to some dispute between Mr Brookfield and his employer, but the details are not relevant to my investigation.


� From 22 August 1996, the relevant sections were repealed and replaced by the Employment Rights Act 1996.
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