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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr Peter James Monks

Scheme
:
Local Government Pension Scheme 

Respondent
:
(1) First Manchester Limited 

(2) Greater Manchester Pension Fund

MATTERS FOR DETERMINATION (application dated 20 September 2002)

1. Mr Monks submits that he has been wrongly refused ill health benefits, even though he suffers from a heart condition which prevents him from doing his job.  He says that fighting for his pension has also caused him considerable stress.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Monks was born on 28 August 1950.  He is a member of the Local Government Pension Scheme.

4. Mr Monks was employed as a bus driver by First Manchester Limited (First Manchester) when in November 1999, following several months of chest pain during which he had been absent from work, he suffered a heart attack.  Though discharged from Royal Bolton Hospital’s coronary care unit, he continued to suffer from angina and was placed under the care of a heart specialist.  His vocational driving licence was revoked by the DVLA.

5. He remained too unwell to work and in February 2000 First Manchester obtained evidence as to Mr Monks’ medical condition in order to establish his long term situation.  A letter dated 17 February 2000 from Dr Hearn, a consultant cardiologist at Royal Bolton Hospital, stated that Mr Monks was under supervision at that hospital; that he had had to surrender his vocational driving licence and that he was no longer able to pursue his driving career.  A letter dated 21 February 2000 from Dr Birkinshaw, Mr Monks’ GP, stated that Mr Monks had had to finish work due to a recent heart attack and was not fit for light duties.  

6. After a meeting between Mr Monks and his employer on 25 February 2000, First Manchester dismissed Mr Monks by reason of medical incapability.  

7. Mr Monks applied for a pension on the grounds of ill health.  

SCHEME RULES

8. The Local Government Pension Scheme is governed by the Local Government Pension Scheme Regulations 1997 (the Regulations).

9. Regulation 27 (1) provides that:

“Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill health or infirmity of mind or body, he is entitled to an ill health pension and grant.”

10. Regulation 27 (5) defines comparable employment and permanent incapacity:

““comparable employment” means employment in which, when compared with the member’s employment –

(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member’s ill health or infirmity of mind or body; and

(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member’s employment; and 

“permanently incapable” means incapable until, at the earliest, the member’s 65th birthday.  

11. Regulation 31 (6) provides that:

“If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill health or infirmity …

(a) he may elect to receive payment of the retirement benefits immediately, whatever his age.” 

12. Regulation 97 provides:

“(1) Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2) Any question whether a person is entitled to a benefit under the Scheme must be decided –

(a) in the case of a person entitled to a pension credit…..by his appropriate administering authority, and 

(b) in any other case by the Scheme employer who last employed him.

………..

(9) Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill health……, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill health or infirmity of mind or body.”

13. Mr Monks’ application for ill health benefits was considered by First Manchester’s Medical Director, Dr Beastall.  In his report of 10 March 2000, he said that he had examined Mr Monks on 7 January 2000, and considered evidence from Dr Hearn and Dr Birkinshaw.  Mr Monks had significant ischaemic heart disease and was currently unfit to drive a public service vehicle.  Nevertheless, further investigations were planned and if Mr Monks were to successfully undergo certain procedures, he might at that stage be able to reapply for his licence providing that he could meet the exercise test requirements and there was no other medical condition.  Dr Beastall concluded that at that stage the test of permanency had not been met.

14. Mr Monks’ application for ill health benefits was refused by his employer.  

15. Mr Monks appealed.  He asked either that the decision to terminate his employment on grounds of capability be reconsidered, and he be given more time to recover, or alternatively, if that would not be done, he requested a release from his duties on the grounds of medical incapacity with payment of ill health benefits.  

16. A further report from Dr Hearn, dated 2 May 2000, stated that a recent coronary angiography to assess the extent of heart disease showed that his heart was essentially undamaged by the recent heart attack, that arterial narrowing was confined to the anterior descending system and that the other two major vessels were quite healthy.  He said that this situation carried a good prognosis, and if necessary further surgery might improve his position.  He concluded that:

“If during the course of further investigations we uncover no other significant problem, we might well be able to get him into a suitable state of health to resume his vocational driving”.

17. Mr Monks’ appeal was unsuccessful in both respects.  

18. Concerned for his future financial position, Mr Monks appealed again, and on 15 May 2000 was referred by First Manchester to Dr Farrand, a consultant occupational physician.  Dr Farrand’s report stated that:

· treatment was available which could allow Mr Monk’s return to previous driving duties at some time in the future.  

· Additional problems suffered by Mr Monks, of lower limb pain, and asthma, should not prevent Mr Monks from pursuing his normal occupation.

· A complaint by Mr Monks of severe hearing loss was not confirmed by examination and was thus irrelevant.

In summary he could see nothing in the evidence available to him that would support any application to the company pension fund for him to be considered as being totally and permanently incapacitated in respect of his normal duties.

19. Mr Monks was represented in the appeal by his union, and Dr Hearn provided another report on 22 May 2000 to the union representative: he said that, while Mr Monks’ capacity to drive was out of the question at that time, it was possible that they could get him into a state when he could resume his driving career.  But, he went on, there was no certainty, and if there was a time limit on the decisions about Mr Monks’ pension, ‘you are quite at liberty to follow the advice given by his General Practitioner’.  Dr Birkinshaw also provided another report: in her opinion, Mr Monks was permanently unfit to drive public service vehicles to the age of 65.   

20. On 2 June 2000, Mr Monks was informed by First Manchester that medical evidence indicated that his incapacity was not permanent, and under the pension rules he was not eligible for a pension on that basis.  Mr Monks initiated the internal dispute resolution procedure (IDRP).

21. More medical reports were produced.  One was from Dr Hearn (dated 8 January 2001) and addressed Mr Monks’ suitability for a DVLA licence; Dr Hearn said that Mr Monks had undergone a technically successful angioplasty but remained restricted by exertional breathlessness as demonstrated by completing only 4 minutes of the Standard Bruce Protocol during his exercise test.  He concluded that Mr Monks did not fulfil the criteria to maintain his licence and no further interventional treatment for his heart was contemplated at that moment.  The second report was from Dr Birkinshaw (dated 6 February 2001) which stated that Mr Monks still got angina after a minute of exercise, and was unlikely to improve enough to drive again and was therefore permanently unfit.  But the appeals under the IDRP were not successful.  

22. Following advice from OPAS, Mr Monks reapplied for ill health benefits in May 2002, on the basis that he had now had an angioplasty, but this had not made a significant improvement to his health.  On 13 July 2002 Mr Monks was examined by Dr Fyfe, First Manchester’s occupational health physician.  Dr Fyfe stated in his report that he had considered the file notes on Mr Monks’ case, letters from Dr Farrand, previous letters from Dr Hearn and Dr Caldwell, as well as his own history, examination and assessment.  I summarise here Dr Fyfe’s observations, together with Mr Monks’ subsequent comments.  

· Dr Fyfe stated that Mr Monks had previously suffered from an uncomplicated heart attack from which he had made a good recovery; his heart disease had been successfully treated by angioplasty and insertion of a stent;

· He said that exercise testing was limited by breathlessness of a non cardiac nature, his cardiologist noting the absence of any significant ECG changes, and that Mr Monks did not appear to be restricted by myocardial ischaemia.  Mr Monks subsequently told me that it was chest pain, not breathlessness which prevented him from completing the exercise test.  He also contested that he was not restricted by myocardial ischaemia: he had been taught by nursing staff how to manage his chest pain.  He said his pain was unpredictable which in itself made it difficult for him to hold down work.  As for the absence of ECG changes on exercise testing, Mr Monks submitted that a false negative result could be obtained in 30% of cases.

· Dr Fyfe reported that Mr Monks suffered from asthma, but this appeared stable and well controlled by medication.  His own examination of Mr Monks did not reveal any significant breathlessness on exertion and at no time during the consultation did Mr Monks have any difficulty following conversation.  Mr Monks’ response, in his submission to me, was that he had good days and bad days and on the day of Dr Fyfe’s examination, he was feeling particularly well.  But his health could be affected by adverse weather and altitude, and these would prevent him being able to travel to work.  

· Dr Fyfe concluded that the cause of Mr Monks’ continuing problem appeared to be unrelated to his previous heart attack and as the diagnosis was unknown, the prognosis was impossible to ascertain.  On balance he could not certify Mr Monks as permanently incapable of discharging the duties of his normal occupation.  Mr Monks asserted to me that his chest pain was cardiac in nature.  He said he would never be able to regain the necessary driving licence to return to work as a bus driver, and as for comparable employment, he could not envisage any prospective employer wanting to employ him with his intermittent chest pain and potential requirements for sick leave.  

23. First Manchester told Mr Monks on 14 August 2002 that his application was rejected.  They said that Dr Fyfe held the view that he could not certify him as being permanently incapable of discharging the duties of his normal occupation; that his symptoms were found to be unrelated to his heart problems of recent years, and until a diagnosis for his symptoms had been provided, it could not be decided one way or another whether his ill health was permanent.  Consequently, they could not support payment to him of pension benefits on the grounds of ill health.

24. Mr Monks complained to me.

25. In their response to Mr Monks’ application, the second respondents, Greater Manchester Pension Fund, submitted that their administering authority, Tameside Metropolitan Borough Council, was responsible for calculating the amounts of benefits and paying them when they became due; they had no discretion in determining entitlements to benefits.  That was the employer’s responsibility.

26. First Manchester’s response acknowledged that they were responsible for assessing, on the basis of the available medical evidence and on the balance of probabilities, whether an applicant for ill health benefits was likely to be incapacitated from his existing or future employment until their 65th birthday.  They referred me particularly to the report of Dr Fyfe, and submitted that the key point was that his DVLA application was refused not because of cardiac problems but because of breathlessness on the exercise test – which required investigation and diagnosis but did not indicate permanence of incapacity.  They also asked me to bear in mind that the withdrawal of a vocational licence was often a precautionary measure exercised by the DVLA in the interests of public safety, and indicated only that a medical condition might exist and a risk was apparent.

CONCLUSIONS

27. It is clear from Regulation 31(2) and Regulation 97(2) that the question of entitlement to ill health benefits is to be decided by the Scheme employer – in this case, First Manchester.  I accept the submission made by the second respondents, the Greater Manchester Pension Fund, that neither they nor their administering authority have any discretion in determining entitlements to benefits, and I make no findings against them.

28. In order for Mr Monks to qualify for ill health benefits, he must be permanently incapable because of ill health or infirmity, of discharging his bus driving duties or any other comparable employment with First Manchester.  In deciding whether Mr Monks is entitled to such benefits First Manchester must first obtain an opinion from an independent occupational health physician as to whether the member is permanently incapable of discharging his duties.  This they did.

29. In fact, a number of doctors have provided an opinion on the permanence of Mr Monks’ incapacity, over a lengthy period of time.  I note that:

· Dr Birkinshaw, Mr Monks’ GP, consistently stated that Mr Monks was permanently unfit, that is to age 65, to drive public service vehicles;

· Dr Hearns, the cardiologist, while clear that Mr Monks could not drive a bus at the time of his reports, was more optimistic about Mr Monks’ prospects for driving in future.  The last report from Dr Hearns was obtained in January 2001; he considered at that time that Mr Monks was not in a fit state to maintain his vocational licence but he did not address specifically the question of permanence of incapacity.

· Dr Beastall, First Manchester’s medical director, and Dr Farrand and Dr Fyfe, the occupational health physicians whom First Manchester were obliged by the Regulations to consult, all concluded that permanent incapacity had not been established.  

30. The Regulations require that, for ill health benefits to be granted, there must be permanent incapacity.  Neither of the occupational health physicians, whose opinions were properly sought as to whether Mr Monks’ incapacity was permanent, concluded that it was.  In these circumstances, though I have considerable sympathy for Mr Monks’ situation, I find that it was reasonable for First Manchester to refuse his application for ill health benefits.

31. Mr Monks has also complained that he has suffered considerable stress fighting for his pension.  I can understand that, but I do not consider there has been any maladministration by First Manchester.

32. The application is not upheld.
DAVID LAVERICK

Pensions Ombudsman

11 September 2003

- 4 -


