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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr M Jones

Scheme
:
Lister & Co.  Limited 1975 Pension and Life Assurance Scheme (the 1975 Scheme)

Former Trustee
:
Mr MHE Dracup



Independent Trustee
:
Hammond Suddards Pension Trust Limited (HSPT)

MATTERS FOR DETERMINATION

1. Mr Jones has complained that the Lister & Co.  Mutual Benefit Fund (the Mutual Benefit Fund) was transferred into the 1975 Scheme when the Mutual Benefit Fund was underfunded.  He believes that this weakened the solvency position of the 1975 Scheme with implications for the security of the members’ benefits.  Mr Jones further states that one of the assets transferred was a loan to the company, in respect of which the trustees at the time agreed to waive the payment of interest.  He asserts that the Former Trustee was not acting in the best interests of the members in agreeing to this.

2. Mr Jones also complains that the Former Trustee agreed to the early retirement of senior executives at considerable expense to the 1975 Scheme.  He claims that the Former Trustee agreed to early retirements in the knowledge that the 1975 Scheme was not adequately funded.  Mr Jones says that the company was not asked to provide additional funding in respect of such early retirements.  He is of the opinion that the rights of other members of the 1975 Scheme were prejudiced as a consequence of these actions.

3. Mr Jones alleges that the Former Trustee ‘gambled’ with his benefits by switching to a ‘pay-as-you-go’ (PAYG) system in 1993 instead of purchasing annuities.  He considers that the Former Trustee did not act prudently in view of the knowledge he had about the future of the business.

4. Mr Jones has also brought a number of complaints against HSPT.

4.1. They provided misleading information about the state of the 1975 Scheme’s funding in their announcement letters to members;

4.2. They paid benefits in excess of those the assets could support to members who transferred or retired to the detriment of other members;

4.3. They unduly delayed the winding up of the 1975 Scheme;

4.4. Their charges are excessive;

4.5. They should have refused to pay a pension for a senior executive and classed him as a deferred member on winding up;

4.6. They should not have agreed to another senior executive receiving unreduced benefits on early retirement;

4.7. They sought a legal opinion instead of referring a matter to me;

4.8. They failed to purchase annuities;

4.9. They did not take action against the Actuary for failing to provide accurate or correct information about the funding position of the 1975 Scheme.

5. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

TIME LIMITS

The Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996

6. Regulation 5 provides,

“Time limit for making complaints and referring disputes

(1) Subject to paragraphs (2) and (3) below, the Pensions Ombudsman shall not investigate a complaint or dispute if the act or omission which is the subject thereof occurred more than 3 years before the date on which the complaint or dispute was received by him in writing.

(2) Where, at the date of its occurrence, the person by or in respect of whom the complaint is made or the dispute referred was, in the opinion of the Pensions Ombudsman, unaware of the act or omission referred to in paragraph (1) above, the period of 3 years shall begin on the earliest date on which that person knew or ought reasonably to have known of its occurrence.

(3) Where, in the opinion of the Pensions Ombudsman, it was reasonable for a complaint not to be made or a dispute referred before the end of the period allowed under paragraphs (1) and (2) above, the Pensions Ombudsman may investigate and determine that complaint or dispute if it is received by him in writing within such further period as he considers reasonable.”

Decision to Accept Jurisdiction

7. It has been suggested that Mr Jones’ complaint falls outside the time limits set out above.  Mr Jones has asserted that he did not become aware until 2001 that he was unlikely to receive any pension benefit in excess of his Guaranteed Minimum Pension (GMP) and that the GMP benefit itself might be reduced.  

8. Although Mr Jones could reasonably be expected to have been aware of some of the issues he has raised earlier than 3 years before he brought the matter to me, I accept that he could not have been aware of the consequences until 2001.  It is on this basis that I have decided to investigate.

SCHEME MERGER AND ASSIGNMENT OF LOAN

Trust deed and rules

9. Clause 12, amended by a Deed of Variation dated 1 October 1980, provides,

“The Trustees may with the consent of the Principal Employer from time to time amend by deed any of the provisions of this Deed and any other Deed executed for the purposes of the Scheme and by resolution any of the provisions of the Rules provided that no such amendment shall be made so as to effect prejudicially the rights or interests already secured or accrued under the Scheme except where so required for the purpose of securing or maintaining approval of the Scheme… no such amendment or any other power or right in the said Deeds shall be exercised so as to cause any payment or refund to the Principal Employer or any other company undertaking or body which shall participate… if such payment or refund would be such as to cause the withdrawal of approval…”

10. Clause 15, inserted into the Definitive Deed dated 27 July 1971 by Deed of Variation dated 1 October 1980, provides,

“The fund may be invested in the joint names of the Trustees in any investments by law permitted to the trustees or in policies or contracts of life assurance or annuity with any insurance company to which Part II of …Act 1974 applies and which is authorised by or under… and which shall be approved by the Principal Employer or may be placed upon deposit with any bank insurance company building society or finance company of good repute.  The Trustees may from time to time change investments within the range hereby authorised…”

Background

11. By Deed dated 28 July 1988 the Lister & Co.  Limited Mutual Benefit Fund and the Lister & Co.  Limited 1975 Pension and Life Assurance Scheme No.  2 were transferred to the 1975 Scheme.  The Trustees of the 1975 Scheme at the time of the transfer were Mr J Segal and Mr MHE Dracup.  Mr Dracup having been appointed by Deed dated 8 December 1977.  Mr Segal was also the sole trustee for the Mutual Benefit Fund.  Mr Segal died on 26 January 2003.

12. The 1988 Deed stated that the Inland Revenue had consented to the transfer and that the Actuary had advised that the ratio of the actuarial value of assets to liabilities under the Scheme would be greater following the transfer.  It also stated that the Principal Employer had agreed to the transfer.  The 1988 Deed then invoked Clause 12 of the Definitive Deed, as amended, to amend that Deed to effect the transfer.

13. Clause 4 of the 1988 Deed provided for the Trustees of the 1975 Scheme to waive entitlement to interest on any debt of the Principal Employer assigned to them.  It also provided for them not to demand or require repayment of the debt before 1 May 1998.  A letter assigning the loan to the Trustees of the 1975 Scheme acknowledged that Lister & Co.  owed £850,349.49 as at 28 July 1988.

14. According to the announcement letter of 7 August 1987 sent to members of the Mutual Benefit Fund, an actuarial valuation as at 31 October 1985 showed that the assets of the Fund were £1,148,280 and the liabilities were £467,949.  Thus that fund was seen as having a surplus of £680,331.  The actuarial valuation as at 31 October 1985 showed the Fund assets to be £38,019 in respect of quoted investments, £1,050,000 in respect of the loan and £410,261 in cash.  Without the loan the liabilities exceeded the assets by £19,769.  Thus, without the loan, the Fund was approximately 96% funded rather than 245% funded with the loan.

15. According to Mr Dracup, the company had elected to repay the loan (£850,349.49) by ten equal amounts.  He says that the Actuary was asked to calculate the amounts required each year and, using a discounting rate of 8½% per annum (the valuation rate of investment return), calculated that the repayments should be £53,000 per annum.  Mr Dracup refers to the report and accounts for the 1975 Scheme to show that, in the seven years to March 1995, the sum of £53,000 had been repaid each year.  HSPT have been unable to locate any minutes of trustees meetings for either the Fund or the Scheme which cover the assignment of the loan.

Report and Accounts

16. I have been provided with copies of the Trustees’ Reports and Accounts for the financial years 1993 to 1996, 1999 and 2001.  The 1993 accounts noted that there was an outstanding loan to the company, for which the Trustees had waived entitlement to interest and agreed not to demand repayment until 1 May 1998.  The net assets statement showed that the amount due from Lister & Co Limited had reduced by £53,000 since 1992.  The accounts were audited by KPMG Peat Marwick, who certified that they represented a true and fair view of the financial transactions of the Scheme and that contributions had been paid in accordance with the Rules and the recommendation of the Actuary.

17. The notes to the 1994 accounts also refer to the loan and state that the outstanding loan has been included in the net assets statement on a discounted basis, which assumed that Lister & Co will continue to make repayments at the rate of £53,000 per annum up to and until 30 April 1998.  The amount outstanding as at 31 March 1994 was given as £212,000 representing 3.3% of the fund (compared to £265,000 or 4.9% in 1993).  The notes state that, if Lister & Co made no further repayments, an amount of £257,952 would become repayable on 1 May 1998.  The 1995 accounts stated that the amount outstanding as at 31 March 1995 was £159,000 representing 2.4% of the fund.

18. The 1996 accounts noted that employer-related investments (contributions due and outstanding loan) amounted to more than 5% of the fund.  In the Auditors’ report, KPMG stated that the accounts gave a true and fair view of the financial transactions of the Scheme during the year ending 31 March 1996.  They also stated that, following the placing of the principal employer into administrative receivership, there was an unquantified amount owing to the Scheme in respect of contributions relating to the year ending 31 March 1996.

19. The notes to the 1999 accounts referred to the outstanding loan and stated that the Actuary estimated that this amounted to £73,428 as at 31 March 1999.  The notes stated,

“In addition, the Actuary estimates that there were amounts due to the Scheme of £304,000 in respect of unpaid contributions.  In view of the Employer being placed into administration and no payments having been received from the employer in respect of the loan since 30 September 1997, full provision has been made against the loan and the unpaid contributions amounting to £377,428 and disclosed as an exceptional item.”

20. The 2001 accounts stated that the estimates had not changed since 1999.

Actuarial valuations

Valuation Report 1993
21. The actuarial valuation report as at 1 April 1993 showed that the value of the 1975 Scheme’s assets was £4,417,800 and the value of accrued benefits was £5,152,000.  This equated to a funding level of 86% on an on-going basis (a reduction from 95% at the previous valuation).  The funding level on the discontinuance basis was 84%.  The Actuary recommended a future contribution rate of 17% (from 1 April 1994) compared to a contribution rate of 16.5% previously recommended.

22. The Actuary noted,

“The Recommended Contribution Rate includes the cost of all scheme benefits.  Any repayment of the loan made by the Mutual Benefit Fund to Lister & Co.  should be in addition to the above rate.  Unfortunately, in the past the loan repayment has been treated as part of the normal cost of the scheme benefits.  This is one of the main reasons for the reduction in the on-going funding level.”

Valuation Report 1996
23. In his covering letter to the 1996 actuarial valuation, the Actuary said that the main results were; a reduction in the deficit from £734,000 to £330,000, a reduction in the standard contribution rate, and the fact that the assets were significantly less than liabilities on discontinuance on the Minimum Funding Requirement (MFR) basis.

24. In the section covering Scheme assets, the Actuary referred to a non-profit deferred annuity contract with Guardian Financial Services valued at £4,558,000 and two final instalments of the loan repayment (each of £53,000 payable at 1 April 1996 and 1 April 1997).  The Actuary said he had also allowed for net current assets of £360,000, made up of £331,000 unpaid contributions, £44,000 unpaid loan instalment in 1995/96, £3,000 cash at bank and £18,000 for creditors.

25. On an ongoing basis the 1975 Scheme was shown to be 94% funded but 84% funded on a discontinuance basis.  The Actuary reported that, in recognition of the poor solvency level of the Scheme, contributions had been increased to £9,500 per week from May 1996, inclusive of members’ contributions, expenses, life assurance premiums and the loan repayment (29.3% of the total pensionable salary figure).  He recommended that this rate continue to restore the solvency level to 100%, which he estimated would take approximately 3½ years.  The Actuary also recommended that a further valuation be carried out no later than 1 April 1998.

CONCLUSIONS

26. I am not persuaded that the merger of the schemes (and therefore the transfer of the loan) was in breach of the Trust Deed.  There is no evidence to suggest that the merger of the schemes prejudicially affected the rights or interests already secured under the Scheme.  At the time of the transfer, the Actuary advised that the ratio of the actuarial value of assets to liabilities would be greater following the transfer than it was before.  Mr Jones is of the opinion that the merger of the schemes weakened the solvency position of the 1975 Scheme with implications for the security of the members’ benefits.  However, the contemporary evidence does not support this view.

27. The acceptance of the loan as an asset and waiving the payment of interest fell within the scope of Clause 15 (see paragraph 10).  It also pre-dated the restrictions placed on employer-related investments introduced by The Occupational Pension Schemes (Investment of Scheme’s Resources) Regulations 1992 and subsequently in The Pensions Act 1995.  The 1975 Scheme is not a ‘Small Self-Administered Scheme’ (SSAS) and therefore the specific requirements placed on such schemes, for loans to employers to be on a ‘commercial basis’, did not apply.

28. Legislation which did later restrict employer-related investment included transitional arrangements for any employer-related investment which exceeded the new limits.  In the case of loans to the employer, schemes were allowed to retain these until the earliest date on which repayment could be enforced.  In the case of the 1975 Scheme this was 1 May 1998, by which time events had overtaken the Scheme.

29. I am not persuaded that the Former Trustee acted improperly at the time the schemes were merged and the loan transferred.

30. The decision to waive the payment of interest might be seen as questionable.  However, I can see a counter argument being put forward for minimising pressure on the sponsoring employer of a scheme to maximise the chances of the scheme continuing.  

31. I do not uphold this part of Mr Jones’ complaint.

EARLY RETIREMENT – SENIOR EXECUTIVES

Trust Deed and Rules

32. Clause 16, inserted into the Definitive Deed dated 27 July 1971 by a Deed of Variation dated 1 October 1980, provides,

“The power of appointing new Trustees of these presents shall be vested in the Principal Employer.  The Principal Employer may at any time give four weeks’ notice to the Trustees or any of them or other Trustee for the time being requiring them or him to retire from the trusts hereof and at the expiration of such notice such retirement shall take effect and the retiring Trustees or Trustee shall do all things necessary for vesting in the continuing and new Trustees or Trustee the property held by them as such Trustees aforesaid

Upon the death or retirement from the trusts of any Trustee or Trustees hereunder the Scheme shall as soon as possible appoint a new Trustee or Trustees in his or their place…”

33. Rule 5.2 of the Rules adopted by Resolution dated 30 March 1989 provides,

“EARLY RETIREMENT PENSION

5.2.1 On his retirement from the service of the Employer before Normal Retirement Date but on or after his 50th birthday or on an earlier date as a result of incapacity arising through injury or ill-health a Member may with the Employer’s consent elect to receive in lieu of the benefit he would otherwise be entitled to under Rule 10.0 an immediate pension of the sum of…”

34. Rule 17.0 provides,

“ADDITIONAL BENEFIT PROVISION
The Administrator may, with the consent of the Employer and subject to the payment of any additional contribution to the Fund which the Administrator may require from the Employer, secure any one or more relevant benefits (within the meaning of Section 612(1) Taxes Act) in respect of any Member,

provided that

(a) the limits on benefits set out in these Rules are not exceeded and payment will not prejudice Revenue Approval, and

(b) if the benefit is to be secured under the Group Policy it will be subject to any conditions which the Approved Underwriter may impose.”

35. Rule 16.1 provides,

“CAUSE OF DISCONTINUANCE
The Administrator shall cause the Scheme to be discontinued if:-

(a) all Employers under the Scheme shall either

(i) sell or dispose of their business or undertaking, go into liquidation, dissolve partnership or otherwise cease to function, and no arrangement shall be made for the continuation of the Scheme in the manner described in Rule 15.0, or

(ii) decide that the Scheme shall be wound-up having regard to any inadequacy of the asset value of the Fund or on account of having terminated their liability to contribute further to the Scheme

or

(b) the Principal Employer ceases to participate in the Scheme and no arrangements have been or are being made for any other company firm or person to take the place of the Principal Employer under the Scheme.”

Trustees’ Responsibility

36. Mr Dracup asserts that he should only be called to account for the period for which he was a trustee.  Mr Dracup was appointed by Deed dated 8 December 1977.  According to Mr Dracup, he was asked to resign by Lister & Co.  and duly wrote to them on 10 October 1995 stating that he resigned as trustee with immediate effect.  The minutes of a directors’ meeting on 13 November 1995 recorded that the trustees of the 1975 Scheme had changed, with Messrs Segal and Dracup resigning and two other trustees being appointed.  A Deed of Removal and Appointment dated 12 January 1998 cited Mr Dracup as one of the ‘Former Trustees’.

37. The 1998 Deed also referred to a number of ‘Acting Trustees’, who were said to have been ‘acting as the current trustees of the Scheme’.  These were; Mrs K (acting since 4 December 1996), Mr McG (acting since 30 August 1995), Mr S (since 4 December 1996), Mr G (since 11 March 1997) and Mr F (since 27 June 1997).  The Deed declared that the Principal Company removed the ‘Former Trustees’ and any and all other trustees except the ‘Acting Trustees’ from trusteeship of the Scheme.  It also declared that the Principal Company confirmed the appointment of the ‘Acting Trustees’ from their respective appointment dates.  The same Deed also appointed HSPT as Independent Trustee under the requirements of Section 23 of The Pensions Act 1995.  

38. Mr Jones is of the opinion that Mr Dracup should be considered to have remained as a trustee until the 1998 Deed was executed.

39. Mr G asked to resign in a letter to HSPT dated 26 March 1999 and Mrs K offered her resignation in a letter to HSPT dated 23 April 1999.

40. Mr Dracup also seeks to rely on section 61 of The Trustee Act 1925, which states,

“If it appears to the court that a trustee, whether appointed by the court or otherwise, is or may be personally liable for any breach of trust, whether the transaction alleged to be a breach of trust occurred before or after the commencement of this Act, but has acted honestly or reasonably, and ought fairly to be excused for the breach of trust and for omitting to obtain the directions of the court in the matter in which he committed such breach, then the court may relieve him either wholly or partly from personal liability for the same.”

41. Clause 10 of the Definitive Trust Deed dated 27 July 1971 provides,

“THE Trustees and each of them shall be responsible and chargeable only for such monies as they shall respectively actually receive and shall be respectively answerable and responsible only for their own respective acts receipts omissions neglects and defaults and not for those of any other Trustee or of any Banker or Broker or other person or persons with whom or into whose hands any instruments or monies shall be deposited or come or for any loss unless the same shall have been caused by their own wilful default.”

Background 

42. Mr Jones has raised concerns about the retirements of Mr Dracup and two senior executives; Mr K and Mr W.  

43. According to Mr Dracup, Mr K retired on 30 June 1995, 9 months prior to his normal retirement date, on the grounds of ill health.  In 1990 Lister & Co wrote to Guardian Royal Exchange Assurance (GRE) informing them that it had been agreed that Mr K’s normal retirement age (NRA) should be his 62nd birthday.  In support of the decision to allow Mr K to retire early, Mr Dracup has supplied a copy of the findings of a Social Security Appeal Tribunal, which met on 5 February 1997.  The Tribunal found that,

“The appellant has been found incapable of work from and including the 23 May 1996…

The Tribunal found as a fact that:-

(1) Mr K… suffers from ischaemic heart disease which had been aggravated by stress from his employment.  A decision to work would constitute a threat to his physical health.

(2) Mr K… suffers from chronic simple glaucoma in one eye.  His eyes are tied with his general/circulating health and BP, etc, equally need to be stabilised.”

44. Mr Jones has questioned whether actuarial advice was sought before agreement was given for Mr K’s retirement.  In response, HSPT have said that there is no requirement for the Trustees to seek actuarial advice in order for the Employer to consent to the payment of early retirement benefits.  They refer to Rule 5.2 (see paragraph 33) and say that the power to grant early retirement was a discretion exercisable by the company alone.  According to HSPT, advice was sought from the Actuary about the augmentation of Mr K’s benefits and he advised that, although the augmentation would place a strain on the fund, no immediate action was required, ie the company was not required to pay any additional contributions.  HSPT have referred to Rule 17.0 (see paragraph 34).

45. Mr Jones says that Mr K’s position was further compounded by the fact that he received a special £6,000 bonus prior to retirement, which had the effect of boosting his pension further.  According to Mr Dracup, Mr K had accumulated a significant AVC fund and the £6,000 bonus was used for the purpose of obtaining an annuity from his AVC fund.  HSPT say that Mr K received a bonus of £6,000 for completing a project before he became absent from work through ill health.  They say that approval was obtained from the Inland Revenue for this bonus to be included, unaveraged, in Mr K’s final remuneration.  HSPT say that treating the bonus in this way ensured that the total of Mr K’s Scheme benefits and his AVC benefits did not exceed Inland Revenue maxima.

46. Mr Jones has suggested that HSPT should have refused to pay Mr K’s pension and classed him as a deferred member on the winding up of the scheme in 1998.  HSPT were appointed on 12 January 1998, following the appointment of Joint Administrators on 30 September 1997.  According to HSPT, their legal advisers have said that winding up was triggered on 31 March 1998 and any pensions which were in payment or due to come into payment before that date fell into the higher category in the statutory priority order set out in Section 73 of The Pensions Act 1995.  HSPT have also pointed out that, regardless of the decision to allow Mr K to retire early, he would have reached NRA on 13 April 1996, ie prior to the trigger date for winding up.

47. Mr W left service on 31 August 1995.  According to HSPT, the company agreed to his early retirement on 8 October 1997, ie his 60th birthday.  The minutes of the Trustees’ meeting on 3 October 1996 recorded that Mr W was to be treated as retired at the age of 60 after the Trustees had accepted a proposal that the company pay additional contributions of £35,000 per annum up until October 1997.  The minutes of the Trustees’ meeting on 7 February 1997 recorded that the company had agreed that a 4% discount rate (usually applicable to staff) should be applied to Mr W’s early retirement benefits instead of an actuarially determined rate.  According to HSPT, they decided on their appointment that Mr W would only be paid that part of the augmentation that had actually been funded by additional company contributions.  They say they took advice on what part of the augmentation had been funded by special payments which would not otherwise have been made to the Scheme.

48. The minutes of the Trustees’ meeting on 13 August 1998 noted that Mr W had been informed by HSPT that, as an interim pensioner at the date of winding up, the Actuary had advised that only his GMP should be brought into payment.  The minutes record that Mr W had advised HSPT that he would wait for the final funding position to become known before taking a pension and have it backdated.  At the Trustees’ meeting on 11 August 1999, the Trustees resolved,

“…that now that the wind-up date had been confirmed as at 31 March 1998, [Mr W] would fall within the second category of priorities… (ie be a pensioner in payment).  He can therefore receive his core benefits in full subject to legislation/the deed and rules.  There will, however, be a suspension on any increases to that pension… Whether his augmentation has been funded by Lister & Co plc to the 62.5% level originally thought will be reviewed again by the Scheme Actuary in light of his new information on contributions.  The Scheme Actuary advised that [Mr W] could be paid interest... for the period from 8 October 1997...”

The minutes contain an action point for Abbey National Benefit Consultants to ensure that a quotation of Mr W’s benefits was finalised as soon as possible, having checked on the funding for that augmentation and added interest for late payment.  Mr W’s pension commenced in December 1999.  HSPT say that they instructed the Scheme administrators to reduce his augmentation.

49. Mr Jones disagrees that the date of commencement for winding-up should be 31 March 1998.  In his opinion a more appropriate date would be the date when the Employer ceased making contributions in August 1997.  HSPT have advised that their legal advisers’ interpretation of Rule 16(1) (see paragraph 35) is that cessation of actual contributions does not mean that the Principal Employer ceases to participate.  They have explained that the joint administrators retained an employee between 30 September 1997 and 31 March 1998.  This employee remained in the 1975 Scheme and continued to accrue benefits.  Thus, HSPT consider that the Principal Employer did not cease to participate until the service of the last Scheme member employed by the Principal Employer ceased on 31 March 1998.

50. Mr Dracup resigned as a director of Lister & Co.  with effect from 9 October 1992.  He was retained as a consultant for a fixed term of 3 years.  Lister & Co.  wrote to Mr Dracup on 20 August 1992 agreeing to pay such lump sum as was necessary to secure benefits in the company pension scheme to provide a pension of not less than £43,333, plus statutory escalation, at age 65 (9 October 1995).  On 8 October 1992 GRE wrote to Mr Dracup informing him that his paid up pension amounted to £38,566, payable at NRA, increasing by the lesser of 5% or RPI between 1992 and NRA.  They also referred to ‘an underlying benefit held outside the GRE scheme’, which they understood to be £4,766.

Actuarial Valuation 1993

51. In his report the Scheme Actuary said,

“A member may, with the consent of the Trustees, retire at a date other than his Normal Retirement Date.

The current early retirement discount factor of 4% per annum simple will be used unless a request is given to the contrary.  This basis may put a strain on the Scheme, more so when the member elects to commute the maximum amount of pension for a cash sum…

As the Trustees are no doubt aware, there is a competitive market for the purchase of insured pensions.  It may be that, from time to time, a saving could be made by purchasing pensions at retirement elsewhere.”

52. The Actuary commented that the increase in the recommended contribution rate had primarily arisen because of the underpayment of contributions in recent years and the number of early retirements.

CONCLUSIONS

53. The Trust Deed and Rules do not specify the manner by which a trustee may resign (see paragraph 32).  The power to appoint and remove trustees is vested in the Principal Employer and does not require a deed to be executed.  The Principal Employer is merely to give the trustee or trustees four weeks notice of its decision to remove them.  The Trust Deed does not even specify that this notice must be given in writing.  It seems to me therefore unnecessary for a trustee to be required to resign of their own volition by execution of a deed.  Mr Dracup’s letter of October 1995 is an acceptable mode of resignation and this was recognised in the directors’ meeting in November 1995.  I accept that Mr Dracup should not be held responsible for actions taken after November 1995.

54. Rule 5.2 (see paragraph 33) is clear that it is the Employer who is required to give consent to early retirement, not the Trustees.  It was not therefore for either Mr Dracup (in his capacity as a trustee) or HSPT to agree or otherwise to the retirements.  I do not propose to uphold this part of Mr Jones’ complaint.

55. I have considered Mr Jones’ suggestion that HSPT should have refused to pay Mr K’s pension and treated him as a deferred member.  I see no basis upon which they could legitimately take this course of action.  Mr K had been granted early retirement on the grounds of ill health prior to the appointment of HSPT.  There is no obvious reason why HSPT or I should challenge that decision and consequently Mr K remains entitled to be treated as a pensioner member.  Moreover Mr K would have reached his normal retirement date on 13 April 1996, ie prior to the trigger date for winding up (and even the earlier date favoured by Mr Jones).  At the date winding up commenced, Mr K was not a deferred member and should not be treated as such.

56. The decision to allow early retirement for Mr W lay with the company and not with Mr Dracup or HSPT.  In Mr W’s case the company was asked to provide additional funding under Rule 17 (see paragraph 34) in respect of the augmentation of Mr W’s benefits.  The evidence before me indicates that the decision to offer Mr W augmented benefits on early retirement was taken prior to the appointment of HSPT and after Mr Dracup had resigned.  Regardless of who the trustees were at the time, I am not of the view that the agreement reached with the company was contrary to the provisions of the Trust Deed and Rules.  The agreement was for the company to pay additional contributions of £35,000 p.a.  until October 1997.  As it turned out, these contributions were not paid in full.

57. I am of the opinion that HSPT acted properly in treating Mr W as a pensioner but reducing the augmentation of his pension to allow for the fact that the full amount of the additional contributions had not been paid.

58. As far as Mr Dracup’s own retirement is concerned, the Company decided to offer him a pension at NRA of an amount no less than £43,333 p.a., which is permissible under Rule 17.0 (see paragraph 34).  He reached NRA prior to the Scheme commencing winding up and therefore fell to be treated as a pensioner.

PAY AS YOU GO

Background

59. In his report of the 1993 actuarial valuation, the Scheme Actuary explained that it had been decided that annuities would be paid from contribution income on a non-insured basis for new pensioners.  At the date of the valuation the liability for current non-insured pensions in payment had been valued at £30,300 (0.59% of the total value of accrued benefits).  The active membership of the Scheme at the beginning of the 1992 Scheme year was 173 (compared with 203 in 1990 and 185 in 1991).  There were 141 deferred members at the end of the 1992 Scheme year (compared with 142 in 1990 and 137 in 1991).  During the 1992 Scheme year 5 members had retired (compared with 10 in 1990 and 11 in 1991).

60. In the 1996 valuation report the capitalised value of the pensions paid by the Scheme was given as £1,319,000 (25% of the total liabilities).  The Actuary noted that the liability profile of the Scheme had changed dramatically in recent years.  He commented that the Scheme liabilities were likely to continue to mature and suggested that the investment strategy would need to be monitored and reviewed by the Trustees on a regular basis.  There were 84 active members, 162 deferred members and 39 pensioners.

CONCLUSIONS

61. The decision to switch to paying pensions out of contribution income of the Scheme was made in 1993.  At that time this practice would not have been unusual for schemes of this size, the rationale behind the practice was that the use of cash-flow for pensions/lump sums allowed trustees to avoid having to dis-invest assets when market conditions were not to their advantage.

62. Mr Jones has suggested that Mr Dracup was not acting prudently in switching to this method of paying pensions because of his knowledge of the future of the business.  He implies that Mr Dracup should have been able to foresee the appointment of the joint administrators.  However, the sponsoring employer’s potential future is just one of the issues to be considered in deciding to pay pensions out of the cash assets of the Scheme.  In 1993 it would not have been known that the cost of securing annuities would rise in the way that they have since nor that the investment markets would behave in the way that they have.

63. I am not therefore persuaded that the decision to pay the pensions out of the assets of the Scheme taken in 1993 amounts to maladministration.

MISLEADING INFORMATION

The Occupational Pension Schemes (Disclosure of Information) Regulations 1996

64. Regulation 10 provides,

“When the trustees have commenced winding up the scheme, they shall as of course, as soon as practicable, and in any event within 1 month –

(a) inform all members, and all beneficiaries (except excluded persons) that they have done so, giving reasons why and stating the name and address of a person to whom any further enquiries about the scheme should be sent;

(b) where section 22 of the 1995 Act applies, inform all members, and all beneficiaries (except excluded persons) that at least one of the trustees is required by section 23 of that Act to be an independent person;

(c) inform all active members whether death in service benefits will continue to be payable; and

(d) furnish all members, and all beneficiaries (except excluded persons) with the information mentioned in paragraph 15 of Schedule 2 at that time and at least once in every successive 12 month period preceding the completion of the winding up.”

65. The information mentioned in paragraph 15 of Schedule 2 of the Regulations consists of,

“What action is being taken to establish the scheme’s liabilities and to recover any assets; when it is anticipated final details will be known; and (where the trustees have sufficient information) an indication of the extent to which, if at all, the actuarial value of accrued rights or benefits to which such person is entitled are likely to be reduced.”

Announcements issued by HSPT

66. Mr Jones’ complaint covers four announcements issued by HSPT; April 1998, December 1998, November 1999 and July 2001.

67. The April 1998 announcement informed members that HSPT had been appointed under the terms of The Pensions Act 1995 and gave the names of the other trustees.  HSPT said that they had been engaged in correspondence with the Scheme’s insurers, Guardian Royal Exchange (GRE) and the administrators, Abbey National Benefit Consultants Limited (ANBC).  They said they had appointed a fund manager and an actuary.  Members were informed that the Scheme would no longer provide any death in service benefits.  They were given the names and addresses of my office, OPAS and a contact at HSPT.

68. In the December 1998 announcement, members were told that the Scheme needed to be wound up.  In a section headed ‘Solvency Position of the Scheme’ HSPT said,

“Now that the Scheme is to wind up, we have asked the Scheme Actuary to estimate whether the Scheme has sufficient funds to meet all benefits.

The Scheme Actuary has estimated that on an approximate basis, as at 1 October 1998, the Scheme’s assets are sufficient to meet only 67% of its overall winding up liabilities.

If the Scheme remains in deficit, benefits would have to be reduced.  The law provides that not all benefits are reduced equally, but are paid out in priority order by a prescribed method.  The priority order is…

The Scheme Actuary has estimated that AVCs and current pensions (first and second priorities) should be able to be paid in full, but that the Scheme’s assets are sufficient only to provide around 59% of the Scheme’s remaining liabilities…

We should emphasise that the above figures are an estimate only, and that much more detailed calculations will be carried out to enable us to have a clearer picture of the true funding position of the Scheme.  These figures also assume that no additional monies will be received into the Scheme and it may be possible that monies can be recovered from the Company…

The Scheme was last valued in 1996, when the ongoing funding level was 84%.  The key reason for deterioration in funding since that date is the fact that the Scheme is now to wind up, and this changes the way the scheme is valued”

69. Members were also told that, due to the uncertainty over the funding position of the Scheme, it was difficult to provide accurate transfer value quotations and that transfer values would have to be severely reduced.  Members were asked not to request transfers at that stage.  HSPT also said that, since they had been appointed, no transfers had been made and all members had been treated equally.  They also explained that the discretion to agree to early retirement now fell to the independent trustee and that the Actuary had recommended that no early retirement should be allowed.  An appendix to the announcement set out the Scheme’s Internal Dispute Resolution (IDR) procedure.

70. In the November 1999 announcement members were told that the winding up procedure was likely to take at least another year, if not longer, because of the complicated history and size of the Scheme.  In a section on Scheme solvency, HSPT said that the determination of the winding up date meant that a full valuation could be undertaken to provide a firmer calculation of the funding level.  They said that the full valuation would allow the Actuary to revise his calculations as to the effect of the deficit on the different categories of member.  They promised to provide another update when the solvency figures were know but repeated the information given in the previous announcement.

71. HSPT advised members that there had been no change in the Actuary’s recommendation that early retirements should not be allowed.  As far as transfers were concerned, HSPT said it would be helpful if members did not request transfers.  They explained that transfer values would need to be severely reduced and said that members should be aware that seeking a transfer did not allow them to ‘get ahead’ of other members.

72. The next announcement issued by HSPT was dated July 2001.  They explained that the delay in issuing the announcement had been caused by difficulties in obtaining information from GRE (now Scottish Equitable).  The announcement said,

“Unfortunately, the provisional results of the full valuation are disappointing.  The estimated overall solvency level of the Scheme as at 1 April 1999 (the date used for the purpose of the full valuation) is 63.6%.  This represents a drop of 3.4% in the estimated overall solvency level of the Scheme since October 1998.

The Scheme Actuary has provisionally indicated that in his view the principal reasons for the change in the estimated overall solvency level… are due to fluctuations in the investment markets which affect the value to be placed on the liabilities… the actual investment return given on the Scheme’s main asset by Scottish Equitable, which is lower than had been expected…

The Scheme Actuary has advised us that based on the provisional results the assets of the Scheme may not be sufficient to cover in full even the Guaranteed Minimum Pension (GMP) liabilities…

By way of reminder, members who at 31 March 1998 were not receiving a pension from the Scheme and who do not reach 65 years of age before the conclusion of the winding-up of the Scheme are likely to be offered:

(a) a cash transfer…

(b) the opportunity to elect for the Scheme to purchase a pension for them from an insurance company to come into payment when they reach normal retirement age under the Scheme (age 65).

Based on the provisional results of the full valuation, the Scheme Actuary has advised that if 4.3(a) is elected, the value of any such cash transfer to another approved pension arrangement may need to reflect only the value of the GMP, and perhaps even a reduced GMP value, because of the Scheme’s solvency level.  If 4.3(b) above is elected, the pension which could be secured is likely to be less than the member’s GMP.”

73. HSPT also advised members that they had made claims against the company for unpaid contributions, the balance of unpaid loan and the overall debt arising out of the Scheme deficit.

Estimated Solvency Position as at 1 October 1998

74. The Scheme Actuary wrote to HSPT on 11 September 1998 with the results of the solvency calculations he had carried out, calculations which he described as very much ‘back of the envelope’.  His aim was to provide HSPT with information which they could include in the next newsletter for members.

75. The Actuary estimated the overall solvency level of the Scheme as at 1 October 1998 to be approximately 76%.  Liabilities were calculated on the MFR basis, with a 4% allowance for expenses.  The Actuary projected forward the MFR liabilities from the 1996 actuarial valuation, allowing for accrual of service between 1 April 1996 and 1 October 1997 and the change in the market conditions.  He took the Scheme’s assets at the current surrender value supplied by GRE and allowed for £360,000 cash on deposit but made no allowance for contributions due from the Employer.

76. The Actuary said,

“The overall solvency level is shown above as approximately 76%.  This compares with a quoted solvency level of 84% in the 1996 report.  Although it has not been possible for me to carry out a full analysis of this reduction, two of the principal factors will have been the dramatic change in the investment markets since 1 April 1996, and the fact that my 1996 figure included employer’s contributions due in the assets.

If the Scheme is to proceed to wind-up, securing the pension already in payment (without allowance for future increases) would be the first priority.  When allowance is made for this, the solvency level in respect of the remaining liabilities (principally those in respect of members with preserved benefits) falls to approximately 69%.

Investment Strategy
I have received a letter from Guardian which states that the surrender value of the policy “is calculated with broad reference to the movement in the long term gilt market”.  In my opinion, therefore, it would be appropriate to base transfer values on gilt yields rather than a mixture of equity and gilt yields.  This would be permissible if the Trustees were to adopt a “gilts matching” investment strategy which would be appropriate if some degree of correlation to the non-profit deferred annuity market is desired.  I therefore recommend that, until the proper solvency calculations have been carried out, the Guardian insurance policy be retained.

Guardian have confirmed that the value of £5,884,000 referred to in their letter… includes £1,157,900 relating to matured annuities.  I recommend that the Trustees take action to invest this… in long dated gilt edged securities…

Consequently, I recommend that future cash equivalent transfer values be based on gilt yields…

The solvency levels of 76% and 69% referred to above would reduce to 67% and 59% respectively if all liabilities were to be based on gilt yields…”

Actuary’s letter 27 July 1999

77. In his letter of 27 July 1999, the Actuary said,

“My letter of 11 September 1998 sets out the most recent “estimate” of the Scheme’s solvency level and in my facsimile of 2 February 1999 I indicated that the level of cover for members with preserved benefits was very approximately 100% for GMPs and other protected rights and only 29% for the balance benefits.”

Actuary’s Statement 9 August 2000

78. On 9 August 2000 the Scheme Actuary wrote to HSPT,

“As you are aware, an actuarial valuation of the Scheme is being carried out as at 1 April 1999 with the following objectives in mind:

1. To determine the amount of any debt on the employer in accordance with the Occupational Pension Schemes (Deficiency on Winding Up, etc.) Regulations 1996,

2. To provide an indication of the sufficiency of the Scheme’s assets to cover the various priority liabilities under the Scheme’s Rules.

It is imperative that the data used for such a valuation is as ‘clean’ as possible as ultimately that data will be used to obtain quotations from life offices for securing members’ benefits.  In carrying out the valuation calculations I have raised a number of questions on the data which the administrators are currently investigating.

The Scheme was contracted-out of SERPS and so members have accrued Guaranteed Minimum Pension (GMP) entitlements between 1978 and 1997.  Those GMPs will have to be verified by the National Insurance Contributions Office before I can sign off the “debt” certificate and the MFR valuation.  I understand that to date GMP confirmation has been received for only a few of the members.

There is also the unresolved matter of whether action should be taken to “equalise” the GMPs…

I will prepare a full report on the valuation shortly, but meantime, I have set out below the “provisional” results of the valuation at 1 April 1999.

Assets at market value



£5,821,000

Accrued MFR liabilities…



£9,153,000
Provisional “debt”




£3,332,000

…Based on these provisional results it is unlikely that the assets will be sufficient to cover the GMP liabilities once allowance for any remaining wind up expenses has been made.  It is clearly therefore very important that a number of issues are clarified…

1. The increase in the value of the deferred annuity contract over the intervaluation period has not been as great as I would have expected…

2. Some of the pensions in payment at 31 March 1999 are not consistent with the pensions which were valued at 31 March 1996.  In particular, details of the spouses’ pensions for the PayGo pensioners are rather sketchy…

3. The value for the assets shown above excludes AVC funds but includes £51,000 being the value of the remaining individual “Buy In” policies…

4. Eight of the remaining Guardian PayGo pensioners have records which show an entitlement to annual 3% increases… I can find no documentary evidence to support these annual increases…

5. Arrangements will need to be made to obtain quotations for the purchase of the accrued benefits…”

Mr Jones’ Position

79. Mr Jones has made the following points about the information provided by HSPT;

79.1. The December 1998 announcement led him to believe that he would receive 59% of his pension,

79.2. HSPT did not mention GMPs until the July 2001 announcement,

79.3. The December 1998 announcement quoted an ongoing solvency level of 84% when the 1996 actuarial valuation report quoted 94%,

79.4. He received a ‘Preserved Benefit Certificate’ on 28 April 1998, which contained information now known to be erroneous,

79.5. It was misleading to say that taking a transfer would not allow members to ‘get ahead’.

80. Mr Jones also say that the 1996 actuarial valuation was misleading because it does not say that, should the Scheme be wound up, some members would receive a higher percentage of their benefits than others.  In particular, Mr Jones refers to the Actuarial Statement in Appendix IV of the report (provided to meet the requirements of Regulation 8 of The Occupational Pension Schemes (Disclosure of Information) Regulations 1986).  The Statement said that the Scheme’s assets covered 78% of accrued benefits for active and deferred members as at 1 April 1996.  It further said that the payment of £9,500 per week by the Employer was expected to bring the cover to 100% for these benefits by 1 April 2003.

81. Mr Jones has identified specific phrases within the announcements which he feels were particularly misleading.  In the December 1998 announcement he says that the use of the word ‘if’ in the sentence ‘If the scheme remains in deficit, benefits would have to be reduced’ is misleading.

82. Mr Jones says that reading the following passage gave him the impression that things would not get any worse and could get better,

“We should emphasise that the above figures are an estimate only, and that much more detailed calculations will be carried out to enable us to have a clearer picture of the true funding position of the Scheme.  These figures also assume that no additional monies will be received into the Scheme and it may be possible that monies can be recovered from the Company which would improve the funding position”

83. Mr Jones says that the statement, ‘the Scheme’s assets are sufficient only to provide around 59% of the Scheme’s remaining liabilities’ was not true, because not all deferred members would get 59%; some would get considerably less.

84. Mr Jones has also identified two phrases from the November 1999 announcement, which, he says, were misleading.  These were,

“Therefore should the funding situation improve within the Scheme as a result of, for example, a successful claim against the Company, the members would not be able to benefit from the extra funding.”

“This prevents as far as possible, the funds of the Scheme being “destabilised” by any potential fluctuations in the stock market.”

85. In addition, Mr Jones says that he was led to believe that he would at least receive his GMP plus 29% of the excess over the GMP, because this was the basis upon which transfer values had been quoted to other members.  He says he was ‘made aware’ of this after the Trustees’ Meeting on 11 August 1999.  In his stage one application under the Scheme’s Internal Dispute Resolution (IDR) procedure, Mr Jones says that he was expecting GMP plus 29% plus ‘the percentage by which it was reduced in order to protect other members’.  He said that OPAS had suggested that this additional percentage could be ‘up to 15%’.  Mr Jones says that he was made aware that transfer values were being calculated on this basis after a Trustee Meeting on 11 August 1999, the minutes of which said that the Scheme Actuary had recommended this.

86. Mr Jones contends that, had he been given the information about the solvency position HSPT had available to them, he would have modified his lifestyle considerably.  He says he would either not have spent or would have reduced the following expenditure on holidays:

· 1998
February £1,400, July £2,000 and September £1,200

· 1999
March £900, July £1,800, September £1,700

· 2000
June £3,000, November £1,500

· 2001
March £2,000, August £4,000

87. Mr Jones says that, since August 2001, he has spent just £900 on holidays.  He also says that he would have reduced his general lifestyle expenses on a day to day basis.

HSPT’s Position

88. HSPT have acknowledged that the figure of 84% quoted in the December 1998 announcement was incorrect but say that this was quoted as a historical figure.  In their response to Mr Jones’ complaint at stage one of the IDR procedure, HSPT said that he was not comparing figures consistently.  They also said that the percentages given in the announcements had always been described as solvency levels and not as the amount of pension that members could expect to receive.  HSPT said that it had not been possible for them to provide levels of pension because there were a number of factors affecting the amount of pension which were unknown.  They also said that the provision of solvency level satisfied the requirements of the Disclosure Regulations (see paragraph 64).

89. HSPT said that it had been explained in the announcements that the figures quoted were ‘overall’ solvency levels and that benefits had to be paid according to the priority order.  They also said that the announcements had made it clear that the solvency figures were estimates.  HSPT said that the information contained in the announcements reflected the information available to HSPT at the time.  According to HSPT, members had been informed that the assets were insufficient to cover GMPs when this became known to HSPT.  They disagreed that it had been misleading to say that taking a transfer would not allow members to ‘get ahead’.  HSPT said that they were required to quote transfer values on request and that such transfer values had been calculated on the basis of the information and advice available to them at the time.

90. In response to Mr Jones’ application to me, HSPT say that Mr Jones’ interpretation of the information provided to him is not based totally on information provided by HSPT.  As an example, they say he has taken information from correspondence between HSPT and the other Trustees, which was not intended to ‘make any statements or representations directly to members’.  In addition, they point out that Mr Jones’ expectation of GMP plus 29% was taken from transfer details provided for another member.

91. HSPT have also pointed out that they are still not in a position to tell members exactly what their benefits will be when winding up is completed.  They say that it is possible that the Scheme will qualify for ‘deemed’ buy-back, whereby members can opt for their SERPS entitlement to be reinstated.  HSPT have been in correspondence with the Inland Revenue about deemed buy-back but will not be able to implement the procedure until they know how much money can be recovered from the company.

CONCLUSIONS

92. I am satisfied that the announcements issued by HSPT met the requirements of Regulation 10.  

93. Until the winding-up is complete, it is not really possible for the Trustees to tell members exactly what their benefits will be.  Mr Jones’ contention is that he was not given sufficient warning to prompt him to modify his spending prior to the 2001 announcement, when he was told he might not receive his GMP.  I am of the opinion that it was clear to members from the announcement in December 1998 that there were serious funding problems for the Scheme.  I am not persuaded that HSPT had any responsibility to ‘warn’ Mr Jones any more than they did.  They were not and are not in a position to tell Mr Jones exactly what his benefit from the Scheme will be when winding up is completed.  Until then, they can only provide such information as is available to them.  It would have been possible for HSPT to include reference to the Actuary’s advice of February and July 1999 in the November 1999 announcement.  However, it is questionable as to how helpful this would have been to members and, in any event, Mr Jones says he was aware of this advice after the Trustees’ meeting in August 1999.

94. I can understand why Mr Jones says he thought he would receive 59% of his pension following the December 1998 announcement.  Nevertheless, I am satisfied that HSPT provided such information as was available to them and which they felt would be most helpful to the members.  It is true that the position of contracted-out liabilities was not made clear to members before July 2001.  However, I am doubtful that much more useful information could be provided in a general announcement.  It is as well to remember that the information provided in a general announcement must be suitable for all members.  It is not geared to providing for individual circumstances in the way that Mr Jones seems to have expected.

95. Similarly, Mr Jones is critical of the Actuarial Statement in the 1996 actuarial valuation report.  This is a statutory requirement and refers to the ongoing situation.  It is not appropriate to draw inferences from this Statement as to the benefits to be expected when the Scheme is being wound up.  I note that Mr Jones is also critical of the fact that he was provided with a deferred benefit statement in April 1998.  I see nothing wrong with the Trustees notifying Mr Jones about his entitlement under the Scheme Rules.  At that stage it would have been difficult for them to provide any alternative information and thus their other option would have been to provide no statement at all.

96. Mr Jones has made specific criticisms of some of the wording of the announcements.  I can see nothing in the announcements which could be reasonably be said to be misleading or which might have encouraged members to believe that the funding position of the Scheme was likely to significantly improve.  The specific phrases Mr Jones has referred to should be read within the context of the announcements as a whole.  I do not uphold this part of his complaint.

PAYING BENEFITS IN EXCESS OF ASSETS

Background

97. Mr Jones’ particular concern is that transfer values were being paid on the basis of the member’s GMP plus 29% of any excess benefits.

98. The Scheme Actuary wrote to HSPT on 27 July 1999 informing them that Regulation 8(12) of The Occupational Pension Schemes (Transfer Values) Regulations 1996 permitted them to reduce transfer values where the Scheme had commenced winding up.  He said that his most recent estimate of the level of cover for members with deferred benefits was 100% for the GMP and any other protected rights and 29% of any benefits in excess.  He recommended that transfer values be quoted on this basis.

99. On 23 November 2000 the Actuary wrote to HSPT.  He referred to the provisional results of the actuarial valuation as at April 1999, which he had sent to them in August 2000.  The Actuary said that the results showed that the assets might fall just short of being able to cover the contracted-out liabilities.  He recommended that transfer values be quoted on the basis of the value of contracted-out liabilities only.

100. HSPT say that no transfer values have been paid on the basis of GMP plus 29% of excess since 9 August 2000.  They say that transfer values amounting to £55,474 were paid on this basis and £23,666 on the basis of contracted-out liability only.  HSPT have now obtained the agreement of OPRA to suspend the payment of transfer values altogether.

CONCLUSIONS

101. Mr Jones is concerned that his benefits have been prejudiced because the Trustees have consented to the payment of transfer values at a higher rate than could be sustained by the Scheme’s assets.  The Trustees are required to quote transfer values if requested to do so by individual members.  They are also allowed to reduce transfer values where the scheme is winding up and it is necessary for them to do so in order to pay benefits under the statutory order of priority.  The amount by which it is advisable to reduce transfer values in these circumstances will be, of necessity, a moving target.

102. HSPT have acted on the advice of the Scheme Actuary and kept the transfer values under review.  I am not persuaded that there has been any maladministration on their part.

DELAY IN WINDING UP

Background

103. Winding up commenced on 31 March 1998.  HSPT were appointed on 12 January 1998.  Winding up has yet to be completed.

104. HSPT wrote to the Joint Administrators of Lister & Co Plc on 4 June 1999 informing them that they wished to make a formal claim against the company in respect of the outstanding loan and for the amount of underfunding in the Scheme.  They wrote again on 2 February 2000 to advise the Joint Administrators that £73,482 remained outstanding on the loan and £304,000 was due in respect of outstanding contributions.  On 25 June 2001 HSPT sent the Joint Administrators a copy of the application for payment of contributions they had made to the Redundancy Payments Service.  HSPT confirmed that the amount due to the Scheme as a preferential debt was £38,000 and £266,000 formed an unsecured debt on the company.

105. The Joint Administrators wrote to HSPT on 14 March 2002 and advised then that they accepted the basis of the claims for £304,000 and £73,482.  The Joint Administrator explained that it would be for the Supervisor of the Company Voluntary Arrangement (CVA) formally to agree the claims.  The Joint Administrators said that a proposal for a CVA would be put to creditors within the next six weeks.  They said they would expect to pay a dividend to preferential creditors within two months of the approval of the CVA.  The Joint Administrators asked HSPT to provide an estimate of the claim under section 75 of The Pension Schemes Act 1995.

106. According to HSPT, the CVA was not in place until 6 December 2002.  HSPT submitted a creditors’ claim form to the Joint Administrators on 24 December 2002.  They spoke to the Joint Administrators on 3 January 2003 and were told that their claim had been received but the Joint Administrators were waiting for a number of other claims.  On 23 January 2003 HSPT wrote to the Joint Administrators and asked if they could expect to receive £38,000 in respect of the preferential debt by March 2003.  HSPT spoke to the Joint Administrators on 20 February 2003 and were told that the time scale for the settlement of unsecured claims was likely to slip.

107. On 1 April 2003 HSPT chased up the payment of £38,000.  They spoke to the Joint Administrators on 3 April 2003 and were told that the preferential claim would be settled in the next month but that there would be a delay in settling the unsecured claims.  A cheque for £38,000 was sent to HSPT on 22 May 2003.

108. HSPT say that they are exploring the possibility of being able to offer members the option of ‘deemed buy back’.  They wrote to the Inland Revenue on 13 March 2002 setting out why they thought the Scheme satisfied the conditions for deemed buy back.  HSPT said that they were not yet in a position to complete winding up the Scheme and did not have the final figures available to confirm eligibility for deemed buy back.  They said that they wanted to ensure that any application for deemed buy back did not delay the winding up.  HSPT also said that they wanted some confirmation from the Inland Revenue that deemed buy back would be available before they told the members about it.

109. The Inland Revenue responded on 30 May 2002 with some further information about the process involved in qualifying for deemed buy back.  Following further correspondence from HSPT, the Inland Revenue confirmed that it was not possible to apply for deemed buy back on the basis of an estimate of the Scheme’s funding position.

CONCLUSIONS

110. The Trustees cannot complete winding up the Scheme until they have identified all the Scheme’s assets and all the Scheme’s liabilities.  I can understand Mr Jones’ frustration that this should still be ongoing some five years after the process commenced.  However, no doubt he will appreciate that there are aspects of the winding up which are outside the control of HSPT; namely the Scheme’s claims against the company.  I am not persuaded that HSPT have unduly delayed winding up the Scheme in view of the fact that they have been waiting for the Joint Administrators to settle the preferential and unsecured claims against the company.

HSPT’S FEES

The Pensions Act 1995

111. Section 25(6) provides,

“A trustee appointed under section 23(1)(b) is entitled to be paid out of the scheme’s resources his reasonable fees for acting in that capacity and any expenses reasonably incurred by him in doing so, and to be paid in priority to all other claims falling to be met out of the scheme’s resources.”

Background

112. Mr Jones’ is of the opinion that the fees charged by HSPT are excessive.  HSPT have provided copies of the invoices they have submitted since their appointment in 1998.  The invoices have been submitted on a monthly basis and, from 2001, include a narrative of the work done.  It is not practical to reproduce all the invoices and narratives here.  The total cost for each year since HSPT were appointed is as follows;

· 1998
£92,285.34 (hourly rates £51 - £209)

· 1999
£134,034.14 (hourly rates £65 - £215)

· 2000
£71,395.90 (hourly rates £70 - £225)

· 2001
£141,771.31

· 2002
£152,715.90

· 2003
£116,103.20.

113. A random selection of invoices shows that in July 1998, 21.40 hours were charged at £191.36, 48.10 hours at £51.00 and £2.80 hours at £180.00.  In October 1998, 33.00 hours were charged at £195.00, 39.30 hours at £126.36, 0.10 hours at £120 and 0.40 hours at £180.  In September 1999, 6.60 hours were charged at £215, 46.90 hours were charged at £145, 0.10 hours at £140 and 0.10 hours at £200.  In November 2000, 0.30 hours were charged at £225, 14.90 hours at £175, 0.40 hours at £70 and 0.10 hours at £225.  The invoices then switched to a narrative style, which did not included individual hourly rates.

CONCLUSIONS

114. HSPT are entitled to charge for the time they spend dealing with winding up the Scheme.  There is no statutory limit on the amount that can be charged by an independent trustee, such as HSPT, for dealing with a scheme in winding up.  I have seen no evidence that HSPT carried out unnecessary work or charged for work it did not do.  Its hourly rates might be seen as being at the higher end of the spectrum of rates then being charged but under the law as it stands neither I (nor anyone else) has the power to “tax” the bills in the way that can, for example, happen with legal costs.  The charges cannot be described as so excessive that no reasonable Independent Trustee could make them.  

TAKING LEGAL ADVICE

Background

115. Mr Jones is of the opinion that, instead of seeking legal advice on the matter of the loan, early retirements and Employer contributions, HSPT should have arranged for a member of the Scheme to bring a complaint to me.

116. HSPT say that they investigated the three main areas of concern from the files available to them and then decided to seek legal advice.  They say that had the advice they received suggested that there was some action they could take either through the courts or myself, they would have done so.  HSPT say they took legal advice at a preliminary stage and that such general preliminary advice is not available from me.

CONCLUSIONS

117. Whilst bringing an application to me does not involve paying a fee, it is not without cost and is not necessarily an alternative to taking legal advice.  A member might, for example, complain about the failure on the part of HSPT to pursue various courses of legal action and I might, in some circumstances, be critical of a failure of take legal advice on such a matter.  Thus I do not propose to criticise HSPT for taking legal advice where appropriate.  I am not persuaded that it was inappropriate for them to seek advice on matters such as the loan to the company, early retirements for senior executives and contributions from the company; all of which might have a significant impact on the outcome of the winding up and other members’ benefits.

FAILURE TO PURCHASE ANNUITIES

Background

118. According to Mr Jones, when HSPT were appointed they changed the Scheme’s assets to gilts in order to provide more security.  He argues that they should also have purchased annuities and that their failure to do so has meant that he will not receive the reduced pension entitlement he was expecting.

119. The Scheme Actuary wrote to HSPT on 11 September 1998,

“I have received a letter from Guardian which states that the surrender value of the policy “is calculated with broad reference to the movement in the long term gilt market”.  In my opinion, therefore, it would be appropriate to base transfer values on gilt yields… I therefore recommend that, until the proper solvency calculations have been carried out, the Guardian insurance policy be retained.

Guardian have confirmed that the value of £5,884,000 referred to in their letter of 7 August includes £1,157,900 relating to matured annuities.  I recommend that the Trustees take action to invest this £1,157,900 (plus any other cash held) in long dated gilt edged securities, after reserving sufficient to cover the payment of benefits/expenses over the forthcoming months…”

120. According to HSPT, schemes in the process of winding up generally move their assets into fixed interest government stocks or the equivalent.  They say that, having received the above advice from the Actuary, the Trustees have retained the Guardian policy and that not all the Scheme’s assets are invested in gilts, as Mr Jones suggests.  HSPT point out that the Trustees can not secure benefits through the purchase of annuities until the value of the Scheme’s assets and liabilities is established.  They say that, because the Scheme is winding up in deficit and there is a statutory priority order for securing benefits, it would not have been possible to purchase an annuity for Mr Jones.  They would need to know the extent to which they were able to secure benefits in the higher priority classes first.

CONCLUSIONS

121. It is quite common for schemes in the process of winding up to switch to fixed interest securities or gilts, because of the relationship between these investments and annuity rates.  However, there is no statutory requirement for trustees to follow this path and I can see nothing wrong in HSPT retaining the policy with Guardian, as advised by the Actuary.  As for purchasing annuities, it is not uncommon for trustees to wait until winding up is almost completed before purchasing annuities.  Where the scheme is in deficit and they are required to secure benefits by reference to the statutory priority order, this is sensible.

122. It is unfortunate that the Scheme has been winding up during a period of poor investment return and rising annuity costs.  However, I am not persuaded that there has been any maladministration on the part of HSPT in deferring the purchase of annuities until the assets of the Scheme have been confirmed.

ACTION AGAINST THE ACTUARY

123. Mr Jones has given three examples of ‘failings’ on the part of the Scheme Actuary, which he considers warranted action by HSPT;

· Undue delay in providing an accurate assessment of the Scheme’s funding position, during which the Scheme’s funding deteriorated.

· Incorrectly assessing the Scheme’s funding level, which resulted in members being misinformed.  Mr Jones says that, in his case, this meant he pursued a lifestyle he would not have if he had known the true position.

· Giving inaccurate information as to the funding level of the Scheme, which resulted in transfer values being paid in excess of what the Scheme could afford.

124. HSPT say that they have requested updated funding advice from the Actuary at regular intervals and this has been provided on the basis of the information available to the Actuary at the time.  They say that they have been satisfied by the Actuary’s explanations of the limitations of the data and have set out a list of these;

· The precise date of commencement for winding up was not decided until August 1999, following legal advice.  This had an effect on the number of members falling into the various priority groups.

· There has been some disagreement over the value of the deferred annuity policy with Guardian.  The Actuary wrote to Guardian on 4 August 2000 querying the value Guardian had provided because he thought the value was not consistent with the change in gilt yields.

· It has been necessary to agree the contracted-out liabilities with the Inland Revenue and there have been a number of discrepancies.

· The way in which liabilities are valued means that they will alter as the investment markets fluctuate.

· The allowance for expenses has had to be revised to take account of the amount of work involved in winding up the Scheme.

· The Scheme is owed money by the sponsoring company and it has taken time to establish how much is owed and how much might be recovered.

125. HSPT say that it has not been possible for the Actuary to calculate the precise funding position but that they are satisfied that he has provided his best estimate at all times.  For this reason, they have had no reason to take any action against the Scheme Actuary.  Similarly, they say they have had no reason to think that the Actuary has incorrectly assessed the Scheme’s funding level and that, when the information has been passed on to the members, it has been made clear that it is estimated or approximate.

126. As far as the transfer values as concerned, HSPT say that, in conjunction with the periodic funding assessments, the Actuary has provided advice as to the level of transfer values to be offered.  They say they are satisfied that the Actuary has given his best estimate on each occasion.

CONCLUSIONS

127. Mr Jones’ assertions are based on an unrealistic expectation of what the Actuary can provide in the way of advice.  It was no small task to provide the Trustees with an accurate estimate of the funding position of the Scheme when it commenced winding up.  I emphasise the word estimate because, until winding up is completed and all assets have been realised and liabilities assessed, the Actuary can only provide his best estimate of the funding situation.

128. There are a number of variables, some of which have been listed by HSPT, which mean that the values of assets and liabilities are constantly moving targets for the Actuary.  The fact that the level of transfer values offered had to be revised downwards does not necessarily mean that the Actuary was in any way negligent in giving his former advice.  It means that one or more of the variables had to be revised and the Actuary, quite properly, amended his advice to HSPT.  This does not give HSPT any cause for taking action against the Actuary.
DAVID LAVERICK

Pensions Ombudsman

30 April 2004
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