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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Raymond Ransom

Scheme
:
The Local Government Pension Scheme

Manager
:
The London Borough of Greenwich (the Council)

MATTERS FOR DETERMINATION

1. Mr Ransom complains about the way in which the Council dealt with his application for immediate payment of deferred benefits because of ill health.  Mr Ransom alleges that the way the Council dealt with his application caused him injustice.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.  

MATERIAL FACTS

3. Mr Ransom was employed by the Council as a senior accountant until 11 August 1985.  He was then employed as a Local Authority Broker by a number of money brokers, the last being Tullett & Tokyo whom he joined in 1992.  He retired from that post due to ill-heath at the end of August 2001 and then began to draw his disability pension from his private permanent health insurer.

4. Tullett & Tokyo’s decision that he be allowed to retire on ill-health grounds was based on two medical reports.  Mr Ransom’s General Practitioner provided a report dated 29 April 2001 which certified that Mr Ransom was unable to return to his employment because of stress related anxiety and depression.  

5. The company doctor for Tullett & Tokyo, Dr Cunard, also prepared a report dated 1 May 2001.  This stated that Mr Ransom suffered from severe anxiety, panic attacks and depression, and that this was due to:

“work pressure and the apparent lack of teamwork and support from his colleagues.”

He went on to state that he thought Mr Ransom would benefit from psychotherapy, and that:

“I do not feel that he is in an appropriate state of mind to be working in particular in areas where he must take responsibility for dealing with large amounts of money.”

6. Mr Ransom was also examined by Dr Tattersall, an independent psychiatric examiner instructed by Mr Ransom’s PHI insurer and his report is dated 8 August 2001.This states that Mr Ransom met the diagnostic criteria for generalised anxiety disorder.  He concludes that:

“In my opinion Mr Ransom is unfit to work in his usual occupation as a money broker because of the extent of his generalised anxiety disorder.  I suspect that in effect the level of anxiety inherent in such work is greater than he can tolerate without considerably more support from colleagues in the work environment than it appears he has access to now, following the departure of his close colleague a year and a half ago.”

Dr Tattersall also recommends that Mr Ransom undergo psychological therapy and states his belief that with such treatment Mr Ransom:

“would be more likely than not to recover to a point where he could engage in at least part time work in a lower stress environment although it is difficult at this stage to be more specific about the type of work he would be able to engage in” 

7. On 5 October 2001, Mr Ransom applied to the Council for his deferred benefits in the Scheme to be put into immediate payment.  With this request Mr Ransom enclosed the medical reports from his General Practitioner and Dr Cunard referred to above and the first page and prognosis of Dr Tattersall’s report.

8. Regulation D11 of the Local Government Pension Scheme Regulations 1995 states:

“(1) If a member who ceases to hold a local government employment-

(a) is not entitled……..to retirement benefits which are payable immediately on his ceasing to hold that employment; and

(b) fulfils one of the following requirements, namely – 

(i) he has a statutory pension entitlement;…

then…..he becomes entitled in relation to that employment to a standard retirement pension and a standard retirement grant payable from the appropriate date……

(2) For the purposes of paragraph (1) “the appropriate date”, in relation to any person, is his 65th birthday or, if earlier, the earliest of the following – 

(a)…..

(c) any date on which he becomes incapable, by reason of permanent ill health or infirmity of mind or body, of discharging efficiently the duties of the employment he has ceased to hold.”

9. The Council asked Dr Spencer of the Occupational Health Service to provide a report about whether Mr Ransom was incapacitated as required by the Regulations.  A standard form was included with the request for the doctor to fill out.  Dr Spencer was also sent the documents which Mr Ransom had sent but did not have a job description for the job Mr Ransom had been employed in by the Council.

10. The documents sent to Dr Spencer also included a letter of 28 July 1999 from the Council to Mr Ransom, which showed the value of his preserved benefits with the Scheme.  This letter was written as part of correspondence when Mr Ransom was considering transferring his benefits.  

11. Mr Ransom was examined by Dr Spencer on 30 October 2001.  Mr Ransom provided Dr Tattersall’s full report at the meeting and Dr Spencer states that he read it.  On the same date Dr Spencer wrote to the Council stating:

“I am unable to detect any evidence of ill health severe enough to prevent Mr Ransom from working in his former occupation as a senior accountant with the London Borough of Greenwich until he reaches normal retirement age.”

12. Mr Ransom has made a number of complaints about the conduct of Dr Spencer’s examination which he has raised with the General Medical Council.  He also complained to the Information Commissioner about Dr Spencer’s report.  The Commissioner decided that there had been no breach of the Data Protection Act but did recommend, since Mr Ransom disputed the accuracy of Dr Spencer’s report, that he be allowed to place a note on the file recording his objections.

13. On 2 November 2001 the Head of Corporate Accountancy at the Council decided that Mr Ransom’s preserved benefit would not be brought into payment.  She had authority delegated to her to make this decision.  On the same date the Pensions Manager informed Mr Ransom of this decision.

14. On 8 January 2002, Dr Spencer wrote to Mr Ransom offering to arrange an appointment for him to see another medical examiner.  Mr Ransom refused as he believed any doctor chosen by Dr Spencer would not be impartial.

15. On 18 March Mr Ransom applied for a review of the decision under the internal dispute resolution procedure (IDRP).  The Council’s Head of Legal Services is the appointed person under the procedure to deal with this review.

16. On receipt of the IDRP application, the Head of Legal Services informed Mr Ransom that he proposed to seek a further opinion from an independent medical examiner.  Between April and June he tried to arrange this.  However, Mr Ransom did not wish to see the first doctor proposed as the doctor is employed by a company which has a contract to provide medical examination services to the Council and Mr Ransom was therefore concerned about his impartiality.  The Head of Legal Services then attempted to instruct other doctors, but the doctor he next approached would only see Mr Ransom as part of a panel of doctors and the Head of Legal Services could not find another doctor to form such a panel.

17. The Head of Legal Services therefore decided at the end of June that the need to resolve Mr Ransom’s complaint expeditiously outweighed the need for independent medical evidence and decided to consider the complaint without it.  

18. On 18 July 2002 the Head of Legal Services issued a decision letter.  He stated that he had considered the job description under which Mr Ransom had worked when employed by the Council, two e-mails from Mr Ransom’s former employers explaining the role in which he had been employed with them, a memo from the Professional Adviser to the Director of Finance giving details of the reporting structure for Mr Ransom’s post with the Council and his opinion as to the level of stress that post would have subjected Mr Ransom to, the medical reports referred to above and a further report from Mr Ransom’s GP.  He concluded:

“I do not believe that the level of stress in your job as a money broker (on which Drs Cunard and Tattersall reported) was the same as that in carrying out your previous job with the Council.  I therefore find no reason to disagree with Dr Spencer’s opinion or with the Council’s decision.”

19. Mr Ransom then requested a further review under the second stage of the IDRP.  On 11 October 2002, the Office of the Deputy Prime Minister wrote rejecting the appeal.  They stated that it had not been established that Mr Ransom had become permanently incapable of discharging the duties of his former employment with the Council.  They also stated that Dr Spencer had access to the three medical reports provided by Mr Ransom, and that, although he did not have access to a job description, he was:

“sufficiently aware of the nature of your job to make a decision as to whether you were capable to perform it on medical grounds.” 

20. Following Mr Ransom’s application to my office, the Council agreed to obtain an independent medical opinion and to reconsider their decision based on that opinion.  The Council obtained a list of qualified practitioners from the Society of Occupational Medicine and instructed the doctor chosen by Mr Ransom from that list.  There was quite extensive correspondence about the documents to be sent to the doctor prior to his examination of Mr Ransom.

21. Mr Ransom was examined by Dr Fraser on 10 June 2003.  On 11 June 2003 Dr Fraser reported to the Council as follows:

“It is my opinion that Mr Ransom has been unfit to carry out his former duties at the council since January 2001.  I do not believe he will ever return to a state of health that would permit him to return to his previous role and he must now be considered permanently incapable of carrying out his former role.”

22. The Council requested information about whether a treatment mentioned by Drs Cunard and Tattersall would make any difference to Mr Ransom’s ability to return to work.  Dr Fraser responded on 19 June that he did not think the treatment would 

“make a significant enough difference to him to enable him to return to his former post with the council.”

Dr Fraser added

“I should point out that the long process that has delayed him receiving his pension from the council is causing him considerable stress”

23. On 1 August 2003 the Assistant Director of Finance decided that Mr Ransom’s deferred pension benefits should be brought into payment on the grounds that from 1 January 2001 he was permanently incapable of discharging efficiently the duties of his former post with the Council.  The Council have confirmed that interest will be paid on backdated instalments of the pension at the statutory rate of one per cent above the bank base rate.

SUBMISSIONS

24. Mr Ransom complains that the decisions made by the Assistant Director of Finance and the Head of Legal Services, that he did not qualify for immediate payment of his deferred pension were incorrect.  

25. Mr Ransom states that, when making her initial decision, the Assistant Director of Finance would have known that Dr Spencer had not seen Mr Ransom’s job description and had not requested access to his medical records.  He believes that on that basis she should have queried Dr Spencer’s conclusions.

26.  The Council state that the Assistant Director of Finance had sight of Mr Ransom’s job description and pensions file and took them into account in making her decision.  They state that although Dr Spencer did not have a copy of Mr Ransom’s job description, he had been told that Mr Ransom was a senior accountant and would have been aware of the nature of the job.  

27. Mr Ransom also complains that that the letter of 28 July 1999, which formed part of the correspondence relating to enquiries about transferring his pension, was sent to Dr Spencer.  He believes that the letter was sent because the Council’s Pensions Manager believed that his ill-health application was a fraud to attempt to gain early access to his pension and the manager therefore wished to influence Dr Spencer.

28. The Council state that there is no record of the letter being sent to Dr Spencer but that it was possible that it was copied and sent with the Pensions Manager’s letter.  They deny that there was any attempt to influence Dr Spencer’s opinion in any way.

29. Mr Ransom also complains to me that Dr Spencer did not use the form provided by the Council to record his findings and that this was contrary to paragraph 97(9) of the Local Government Pension Scheme Regulations.  The form requests that the doctor provide details of the nature of the illness/injury, the prognosis, the date of examination and what medical reports were used in reaching the opinion, and asks the doctor to confirm whether the applicant is permanently incapable of discharging efficiently the duties of the employment he held on leaving employment because of ill health or infirmity of mind or body.

30. The Council state that the Secretary of State was satisfied that the letter from Dr Spencer satisfied the requirements of the Scheme Regulations.

31.  Mr Ransom complains that, because the Head of Legal Services had given advice to the Pensions Manager in relation to his complaint under the Data Protection Act he is not impartial.

32. The Council state that the advice given by the Head of Legal Services was about whether Mr Ransom was entitled to a copy of Dr Spencer’s report under the Access to Medical Reports Act 1988, and was not advice as to whether Mr Ransom was entitled to payment of his benefits.  They believe that the independence of the Head of Legal Services was not compromised.

33. Mr Ransom alleges that the Head of Legal Services deliberately delayed dealing with his application for a review of the decision in the hope that he would drop the appeal because of the high stress levels such a delay would cause him.  Mr Ransom also makes allegations of bias against the Head of Legal Services in particular in relation to information he alleges he gave to the General Medical Council in relation to Dr Spencer.

34. The Council have provided copies of the correspondence they had during this period with Mr Ransom and with various doctors trying to obtain a further medical opinion, and state that they only concluded the first stage of IDRP without a further medical opinion because they did not wish to cause further delay.  They state that they believe that the Council acted fairly and without bias.  The Head of Legal Services states that he has had no contact with the General Medical Council or with Dr Spencer.

35. Mr Ransom also alleges that the Head of Legal Services attempted to have him examined by the doctor then employed by the Council’s Occupational Health Service rather than an independent doctor during the IDRP because although he had specified that he did not wish to be examined by a doctor from Dr Spencer’s company he had not mentioned that he did not wish to be examined by a doctor employed by the Council.  Mr Ransom alleges that this was sharp practice.

36. The Council state that the doctor they first approached under the IDRP was an independent medical practitioner and neither he nor his employer had had any previous involvement with the case.  They do not believe it would be reasonable to suggest that the doctor could have had any significant interest in Mr Ransom’s case.

37. Mr Ransom alleges that the Council deliberately delayed in providing him with a list of doctors after they had agreed to a reconsideration of their decision on the basis of an independent medical opinion.  The Council agreed to obtain such a list on 13 February 2003 and it was sent to my office to be forwarded to Mr Ransom on 12 March 2003.

CONCLUSIONS

38. When the initial decision was made to refuse early payment of Mr Ransom’s deferred pension, the decision maker had two medical opinions which stated that Mr Ransom could not at present carry out a job which involved stress and responsibility for large sums of money.  The doctor asked by the Council to give a report, advised that Mr Ransom was not permanently incapable of performing his job as a senior accountant with the Council.  That doctor had not had sight of Mr Ransom’s job description, although the decision maker did have it available.  I find it hard to see how the doctor could have given his advice without direct and up to date knowledge of what was entailed in the job which he advised Mr Ransom was able to do.  The result was that the Council’s first decision was taken on suspect advice and this was maladministration.  

39. There would of course have been differences between the Mr Ransom’s job with the Council and that at Tullett & Tokyo and those could explain the different view taken of his ability to work.  

40. The Head of Legal Services decided that an independent medical report was needed when he considered the matter under Stage 1 of the IDRP.  I am satisfied that he made efforts to obtain such a report and I am satisfied that it was not inappropriate for him to first approach a doctor employed by a company who also provided medical services to the Council.  Once the Head of Legal Services was aware that Mr Ransom objected to this doctor he attempted to find another.  Unfortunately his efforts failed and he decided that he should not delay making a decision further.

41. The delay in providing the Stage 1 IDRP decision, or any delay in later providing a list of doctors from which Mr Ransom could choose a doctor to instruct, did not in my view amount to maladministration.  There is no evidence that these delays were deliberate, excessive, or caused by anything other than waiting for responses from other people outside the Council’s control.  

42. I appreciate that Mr Ransom, particularly given his state of health, has been deeply distressed by the initial rejection of his application for his benefits to be put into payment and by the length of time it has taken to have that decision overturned.  Mr Ransom has made a large number of allegations about the way in which his application was handled.  

43. I am satisfied that there has been no further maladministration by the Council in relation to the process followed by them.  I have also found no evidence of bias or bad faith on the part of any employee of the Council.  While the initial decision was subject to the flawed approach I have criticised it and subsequent decisions were taken in good faith.

44. I find that the maladministration I have identified caused Mr Ransom distress and inconvenience and I have made a direction to address this.

DIRECTIONS

45. I direct that within 28 days of this Determination, the Council shall pay £250 to Mr Ransom as compensation for distress and inconvenience.

DAVID LAVERICK

Pensions Ombudsman

10 December 2003


- 1 -


