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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs S J Stokes

Scheme
:
Local Government Pension Scheme (the LGPS)

Manager

Powys County Council (the Council)

Employer
:
Powys Association of Voluntary Organisations (PAVO)

MATTERS FOR DETERMINATION (dated 17 September 2002)

1. Mrs Stokes disagrees with the decision that her application for retirement on the grounds of ill health should not be granted.  Mrs Stokes also complains about the delay in dealing with her complaint under the Internal Dispute Resolution Procedure.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been any maladministration and if so whether injustice has been caused.

KEY FACTS

3. Mrs Stokes was employed as an Executive Director of PAVO for 12 years.  The Council provided personnel advice to PAVO.  The Council were also the managers of the LGPS, of which Mrs Stokes was a member.

4. Mrs Stokes began a period of sick leave in early September 2000.  In November 2000 the Council referred Mrs Stokes to their Occupational Health Medical Officer, Dr Barlow.  

5. On 14 December 2000 Dr Barlow wrote to the Council stating that Mrs Stokes had suffered a number of stress-related problems over the past four years or so which had resulted in the development of a depressive illness.  He went on to say:

“it is unlikely in my view that any further improvement could be achieved to the extent that she would be able to return to her current post without exposing her to an unacceptable risk.  Efforts on her part to make contact with the working environment have given rise to severe symptoms and this is likely to continue to be the case on a permanent basis.

I consider it most appropriate for her to be retired on medical grounds.”

6. The LGPS Regulations allow payment of an ill health pension if a member leaves local government employment by reason of being permanently incapable of discharging his or her current job or any other comparable employment with his or her employing authority.  

7. Regulation 97 as amended states: 

“(2)
 Any question as to whether a person is entitled to a benefit under the Scheme must be decided………

(b) in any other case by the Scheme employer who last employed him.

(3)
That decision must be made as soon as is reasonably practicable after the earlier of the date the employment ends or the date specified in the notification mentioned in regulation 8(3) (notification that a member wishes to leave the Scheme)

8. PAVO are a body with which the Council have made an admission agreement under Regulation 5 (16) of the Regulations.  This allows the employees of PAVO to become members of the LGPS.

9. “Scheme Employer” is defined in the Regulations as:

“a resolution body……or a body specified in Schedule 2 (but see Regulation 5(16) and Chapter 1 of Part V”

10. PAVO are not a resolution body or a body specified in Schedule 2.  However Regulation 5(16) applies to them as they have an admission agreement with the Council.  

11. Before making the decision the employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine.  The Regulations provide that if the Scheme employer is not the administering authority the employer must obtain the administering authority’s approval to the choice of medical practitioner.

12. Regulation 100 of the LGPS Regulations provides that where there is a disagreement between a member and a Scheme employer, the member may apply to the appropriate appointed person to decide the disagreement.  

13. The Pensions Manager at the Council (which was the administering authority) arranged for Mrs Stokes to see Dr Wall, a consultant occupational physician employed by OMC Independent Medical Assessments.  Dr Wall asked that she be further examined by a consultant psychiatrist, Dr Fitzgerald.

14. Dr Fitzgerald’s medical report dated 16 March 2001 records that Mrs Stokes had been ill for four years and had developed a depressive syndrome two and a half years previously.  It records that Mrs Stokes related her depression to severe problems within the team of directors running PAVO which she had made several efforts to have addressed, including offering her resignation 18 months previously.  The report concludes:

“Mrs Stokes has a strong personality and should return to health over the next 6-12 months.  However in many instances depression, once initiated, seems to be a recurrent health problem with intervening episodes of normal function.”

15. Dr Wall then provided a medical report to the Council which referred to Dr Fitzgerald’s report and stated:

“Based on Dr Stokes (sic) opinion and my own assessment, I feel that Mrs Stokes does not have a permanently disabling condition at the present time.  I feel she could return to work following effective treatment although her long term prognosis depends on the support which she receives at work….

In summary, Mrs Stokes is assessed as being not fit to return to work at the present time but as far as ill health retirement is concerned, I would be reluctant to assess her as being permanently incapable of returning to her post.  Much would depend on her response to treatment and the willingness of PAVO to undergo a management review and to ensure that appropriate support would be offered to her on her return.”

16. On 11 April 2001 the Personnel Manager of the Council wrote to Mrs Stokes referring to discussions with her and her husband.  Mrs Stokes was told that the medical adviser was of the opinion that she did not have a permanently disabling condition and that he was reluctant to assess her as being permanently incapable of work.  The letter then said:

“As you are aware, under the provisions of the Local Government Pension Scheme, if you are dissatisfied with the decision not to grant ill health retirement and have reasonable grounds, you have the right of appeal to a Local Referee……In the first instance, you should contact the Pensions Manager who will issue further guidance on how to proceed.  The right to appeal is subject to cessation of your employment contract with PAVO.”

17. The letter went on to state that the Council had met with the Chair and Vice-Chair of PAVO to consider options.  The letter enclosed details of pension benefits available for voluntary early retirement and redundancy.  However it stated: 

“before discussing in any depth the pension figures, both Chair and Vice-Chair wanted to explore whether you would wish them to consider redeployment opportunities within the organisation.  We would need to discuss the possible options further, for instance, job share, redefining of responsibilities, base change, supported return etc.  I would be happy to meet with you and talk through any thoughts that you have on this issue.  

I understand the reasons for your comments about not returning to PAVO but agree with the Chair and Vice-Chair that you be given every opportunity to consider whether you could return in some capacity.”

18. On 18 April 2001 Mrs Stokes wrote to the Personnel Manager saying that the Chair had said, and she agreed, that there was no way she could return to PAVO.  She said that it was accepted that the issues could not be resolved.  She also said that as she was an Executive Director her status and responsibilities could not be downgraded as she would regard this as a stigma, and that job share or base change were not “worthy of any consideration”.  

19. Mrs Stokes applied for redundancy but was told that by PAVO that this was not appropriate, and so she accepted voluntary early retirement which had been offered to her by PAVO.  She then appealed (on 8 August 2001) against the decision not to grant her ill health retirement.  Her appeal was considered as the first stage of the Internal Dispute Resolution Procedure (IDRP).  The stage 1 determination was issued on 3 January 2002, upholding the decision.

20. The stage 2 IDRP decision was issued on 21 June 2002.  The Secretary of State found that it had not been shown that Mrs Stokes ceased employment with PAVO because she was permanently incapable of discharging efficiently the duties of her employment by reason of ill health, or infirmity of mind or body, but rather that she ceased employment for reasons other than ill-health.

21. The Secretary of State stated that he had not considered Mrs Stokes’ complaints about not being consulted about the management review and not being offered any support to return to work.  He decided that these were employment matters and not pensions matters.

22. The Secretary of State noted that the Regulations provided for a decision on ill-health benefits to be made only after the termination of employment.  However he found that where the question of whether to terminate an employee’s employment on ill health grounds was being considered, , it was not inappropriate to consider at that stage whether the employee met the conditions for the early payment of Scheme benefits.  

MRS STOKES’ SUBMISSIONS

23. Mrs Stokes has pointed out that there is no evidence of PAVO considering whether her employment should be terminated on the grounds of ill health and whether she should be awarded an ill health pension.  All of the correspondence she received on this issue was from the Council.  Mrs Stokes says that the Council were not aware of the facts leading to her ill health.  The letter of 17 April 2001 made no reference to the decision being made by PAVO and implies that a decision had in fact already been made at that date.

24. Mrs Stokes said no-one has told her why she was sent to see Dr Barlow when apparently he did not have the correct qualifications to allow him to give an opinion under the LGPS Regulations, and that PAVO were “in the dark” until she told them she was being asked to see a further doctor.  

25. Mrs Stokes submits that the management of PAVO were unlikely to make any changes to the management structure or offer her support.  This is largely because her difficulties were due to personnel rather than structural issues.  She also points to the fact that she had drawn her difficulties to the attention to her employers on numerous occasions over the four year when her health had been suffering.  She had earlier tendered her resignation, and had been convinced to withdraw this by assurances that matters would be improved.  However no changes were made in the further 18 months before she started her sick leave.

26. Mrs Stokes says that the options in the letter sent by the Council on 11 April 2001 were in fact inappropriate as her difficulties resulted from bullying and harassment.  She says that the Chair of PAVO contacted her and said that she was against the letter being sent as she knew these options were inappropriate.

27. Mrs Stokes says that she was told by the Chair of PAVO on several occasions that the circumstances causing her ill health could not in fact be resolved.  She also says that she was told by the chairman of PAVO’s personnel sub committee that following a management review of PAVO no changes had been made that would have helped her.

28. Mrs Stokes also complains that although a management review of PAVO took place she had no opportunity to participate in it.  She says that she was telephoned by the consultant performing the review but was unable to attend the suggested appointment because of dental surgery.  She states that he was supposed to call her to arrange another appointment and did not do so.

29. Mrs Stokes was informed by the Council that she was required to terminate her employment in order to be able to appeal against the decision not to grant her ill health retirement.  She therefore reluctantly took early retirement.  She disputes that it was necessary for her to resign before being able to make her appeal.

30. The former Vice-Chair of PAVO and Chair of the Personnel sub committee has written to me saying that he now thinks that her complaints should have been treated more seriously but that he was not fully aware of all the information at the times when decisions about her retirement were being taken.

31. Mrs Stokes claims that the Stage 1 and 2 IDRP decisions were based on inaccuracies, specifically the appointed persons statements that PAVO did not seek the approval of the Council as required under the Regulations to refer Mrs Stokes to Dr Barlow and that he was not qualified as required by those Regulations.  

THE COUNCIL’S SUBMISSIONS

32. The Council submits that it did not make a decision that Mrs Stokes was not eligible for ill health benefits.  This is because the Council take the view that PAVO are the Scheme Employer under the relevant Regulations and any decision had to be made by the Scheme Employer.  It also had to be preceded by a decision by the Scheme Employer that Mrs Stokes’ employment should be terminated by reason of permanent disability.  

33. They submit that the voluntary early retirement taken by Mrs Stokes not only gave her immediate access to her retirement benefits, but allowed her to appeal against PAVO’s decision not to award her ill health benefits.  They argue that the decision not to award ill health benefits was not technically taken until employment had terminated, because the Regulations allow ill health benefits to be paid when a member leaves local government employment.

34. The Council submits that three months of the delay in dealing with the IDRP were caused by the Appointed Person, an employee of another council, forgetting about the case and delaying in asking them for additional information.  They submit that the Council could not have pre-empted the Appointed Person’s request for information.  

PAVO’S SUBMISSIONS

35. PAVO state that when they received the medical opinions on whether Mrs Stokes was permanently incapable, a management review was already underway.  They say that they were anxious that Mrs Stokes be included in this.  They maintain that the consultant carrying out the review was of the understanding that Mrs Stokes would call to arrange a replacement appointment once she had recovered from surgery but she did not do so.  

36. PAVO state that support for Mrs Stokes’ return to work was declined by her.  They dispute a number of assertions made by Mrs Stokes.

CONCLUSIONS

37. Many of the matters which Mrs Stokes raises do not lie within my jurisdiction.  Whether or not she was offered adequate support to return to work and whether PAVO should have accepted her application for voluntary retirement do not fall within my pensions remit.

38. A precondition of her receiving the ill health retirement benefit that she seeks would be that that her employment in fact ended by reason of being permanently incapable of discharging her current job or any other comparable employment with her employing authority.  That decision in fact rested with her employer not with the Council.

39. As the Secretary of State has noted it may often be sensible to consider whether the conditions will exist to allow payment of an ill health benefit before the decision is taken that an employee’s service is to cease as a result of ill health.  While a formal decision may have to await cessation of employment the matter can be considered at an earlier stage.  I note, however, that the medical evidence is not supportive of the view that Mrs Stokes inability to continue in current or comparable employment with PAVO was because of her medical condition.  Thus had the matter been considered properly, the probability is that she would have found herself in the position with which she was in any event confronted: namely having to leave her employment without securing prior approval to payment of an ill-health pension.  

40. The letter of 11 April 2001 from the Council, in their capacity of providing Human Resources facilities to PAVO, was unclear as to what decisions had been taken and by whom.  It led to confusion on the part of Mrs Stokes between employment issues and pensions issues.  The only letters which PAVO have provided from them to Mrs Stokes relate to early retirement, not Mrs Stokes’ application on the basis of ill health.  As the employer, PAVO was responsible for ensuring that Mrs Stokes was given clear information about what decisions had or had not been made.  If PAVO choose to use the agency of the Council to discharge their duties then, so far as their employees are concerned they have to bear responsibility for the Council’s actions and in this case for the Council’s maladministration.

41. It was maladministration for the Council to take 5 months to make a decision under Stage 1 of the IDRP.  They are responsible for ensuring that the Procedure is carried out within statutory timescales and should therefore monitor the performance of the Appointed Person to ensure that unnecessary delays do not occur.  This delay caused distress and inconvenience to Mrs Stokes.

42. I am satisfied that the decisions under IDRP were not prejudiced by material inaccuracies.  Mrs Stokes was referred to Dr Barlow to give advice on whether her contract should be terminated, not whether she was eligible for ill health benefits.  Who referred her and whether Dr Barlow was qualified under the Regulations are not therefore material to the decision as to ill health benefits.

DIRECTIONS

43. I direct that within 28 days of this Determination the Council shall pay Mrs Stokes £50 as compensation for the distress and inconvenience caused her by their failure to deal with the matter properly in accordance with the IDRP.

44. I direct that within 28 days of this Determination PAVO shall pay Mrs Stokes £100 for their failure to ensure that clear information was given to her about whether a decision had been made in relation to her application for ill health benefits, and about who had the responsibility for that decision.
DAVID LAVERICK

Pensions Ombudsman

18 August 2003
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