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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs V Bedlow

Scheme
:
The British Rubber Industry Pension Scheme

Trustees
:
The Trustees of the British Rubber Industry Pension Scheme

Employer
:
The British Rubber Manufacturer’s Association Limited (BRMA)

MATTERS FOR DETERMINATION

1. Mrs Bedlow believes she is entitled to an unreduced pension from age 60.  Through her representative Mr Pollock, she alleges that

1.1. The Trustees failed to give timely consideration to her request for details of an early retirement pension.

1.2. The Trustees changed the Rules in early 2000, which had a prejudicial effect on her accrued pension rights.  She believes the change to the Rules was contrary to Clause 16(1) of the Trust Deed.

1.3. The Trustees have acknowledged that a former colleague who resigned from the BRMA has received an unreduced pension from her 60th birthday, which is a more favourable decision than the Trustees have reached in her case.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME
3. The Scheme provides benefits on a final salary basis and is governed by a Definitive Trust Deed and Rules dated 30 November 1995.  Rule 9(b) deals with early access to pension benefits, as follows:

(b) A Member who on leaving Service before Normal Retiring Date becomes entitled to a [deferred] pension under Rule 13 may, at his option but with the consent of the Trustees, commence to draw such pension at any time on or after his 50th birthday, … The pension shall be subject to a reduction calculated on such basis as may have been certified by an actuary as reasonable or agreed for this purpose by the Trustees with the Occupational Pensions Board and having regard to the period between its commencement and Normal Retiring Date.

Provided that

(i) in the case of a Member who retires from service between the ages of 60 and 65 with the consent of the Principal Employer, the said reduction shall not be made; …

4. The Scheme’s Normal Retiring Date (NRD) had been age 60 for women and 65 for men.  On 1 August 1994, pursuant to a ruling by the European Court of Justice, an announcement (the 1994 Announcement) was issued to all members advising that retirement ages for both men and women were being equalised.  

5. The Scheme is very small having, at 6 April 1999, (the effective date of the last formal actuarial valuation), 14 active members comprising four males with an average age of 61 and 10 females with an average age of 52.  The Scheme Actuary recommended that overall contribution rate needed to be increased to 30.4% of earnings.  This was considered unaffordable by the BRMA.

6. The BRMA and the Trustees altered the provisions of the Scheme so that on early retirement from age 60, an unreduced pension would no longer be available.  An announcement relating to this change was circulated to members by the BRMA on 24 January 2000 (the 2000 Announcement) and the changes to the rules were made by a resolution of the Trustees on 19 September 2000 (the Amendment Authority), with effect from 6 April 2000.

7. In the case of women members, in relation to that part of their pension which had accrued up to 1 August 1994 (the date of equalisation), this would remain payable at age 60 without reduction or, for retirement before age 60, would be discounted from that age only.  Only that part of their pension accrued after the date of equalisation would be discounted from age 65.  

8. In the 2000 Announcement, members were invited to agree to the change removing access to an unreduced pension on retirement at age 60.  All active members, including Mrs Bedlow, agreed to the amendment.  

9. The Trustees power to alter the Rules is contained in clause 16 of the Trust Deed.  Insofar as is relevant to the complaint, clause 16 provides that:

16. THE Principal Employer may from time to time without the concurrence of the Members authorise the Trustees in writing to alter or add to the terms and provisions of the Rules and/or the trusts, powers and provisions of this Deed and any such alteration of addition may have retrospective effect.  …

Provided always that no such alteration or addition shall (1) operate so as to affect in any way prejudicially …(b) any rights or interests which shall have accrued to each prospective beneficiary in respect of pension or other retirement benefits secured under the Scheme up to the date on which such alteration takes effect …

THE EXPLANATORY BOOKLET
10. The Explanatory Booklet is dated January 1998 and describes the provisions of the Scheme, which were effected at 6 April 1997.  On page 1, under the heading “Introduction”, members are advised:

“This booklet contains brief details of your Employer’s scheme in as clear and simple a manner as is possible.  It has to be emphasised however that this booklet is for information only and must not in any way be taken as interpreting or modifying the formal documents of the scheme mentioned near the end of this booklet.”

11. Towards the back of the booklet, on page 25, is a section entitled “How the scheme works”.  Members are advised:

“The scheme is set up by a Trust Deed and Rules which legally govern member’s rights and obligations.  Copies of the Trust Deed and Rules can be examined on request.  In addition you can request your own copy …”

12. Early retirement is referred to on page 8 of the booklet, as follows:

“If you retire early before your 60th birthday, you may, with the consent of your Employer and the Trustees, start to draw your pension immediately provided you have reached age 50.

You can retire early and draw your pension on or after your 60th birthday without the consent of your Employer and/or the Trustees and without your pension being reduced for early payment.

…

The pension you will receive will be calculated at the date of your retirement and based on your Pensionable Service completed and Final Pensionable Earnings at that date.  It will then be reduced (except as provided for in the second paragraph of this sub-section) because it commenced early and will be payable over a longer period.  The amount of the reduction will be calculated on a basis determined by the Trustees.  You will be told what the reduction will be before you retire but it will only be calculated in respect of the period before age 60.”

13. Page 18 sets out the benefits available upon “Leaving the scheme”, as follows:

“If you leave your Employer you will cease to be a member of the scheme.  …

…

If, on leaving the scheme, you have completed at least 2 years’ Qualifying Service, you will be entitled to a pension from your Normal Retiring Date as described in the section Benefits on retirement, but based on your Final Pensionable Earnings and Pensionable Service completed at the date of leaving the scheme.”

MATERIAL FACTS
Response to Mrs Bedlow’s Request for Pension Details

14. In November 2000, Mrs Bedlow was given three months notice that she was to be made redundant on 13 February 2001.  At the date of her redundancy, Mrs Bedlow was 58 years and 11 months old.

15. By letter dated 11 December 2000 and addressed to the Administrators of the Scheme, Mrs Bedlow asked for:

15.1. A retirement quotation if she took retirement from active status as at the date of her redundancy;

15.2. A retirement quotation if she chose to defer her pension but take it from age 60; and

15.3. An explanation of how early retirement from deferred status was calculated in comparison with early retirement from active status.

16. Mrs Bedlow indicated that she would like this information as soon as possible in order to make an informed decision about her future given her impending redundancy.

17. No immediate response was provided to this letter but the issue was discussed by Mr Dorken, the director of BRMA and a Trustee, with Mrs Bedlow.  Mrs Bedlow says Mr Dorken also told her that the Trustees would not be paying any pensions until the employee’s 65th birthday.  The Trustees dispute this, saying Mr Dorken’s recollection of the conversations is that he said he was not in a position to provide answers because it was a matter of a discretion being exercised under the rules of the Scheme.

18. Mrs Bedlow received a retirement benefit statement on 23 March 2001 in respect of her options at age 65, but no details in respect of early payment of her pension.  

19. The Trustees acknowledge this but say it was not a matter of them having failed to consider Mrs Bedlow’s request.   They say that, although they failed to provide Mrs Bedlow with the quotations she requested, Mrs Bedlow has suffered no loss.  The Trustees also submit that, in any event, it was well known to Mr Dorken that the Trustees would have been extremely reluctant to exercise their discretion to grant an early pension, because of the funding level of the Scheme.

20. Mrs Bedlow wrote to Mr Dorken, in his capacity as the Scheme’s disputes adjudicator, in early April 2001, noting that the statement she had received did not provide any options in respect of early retirement.  She also expressed concern about how her pension was to be reduced.

21. Mrs Bedlow asked for her complaint to be referred immediately to stage 2 of the Internal Dispute Resolution Procedure (IDRP), as Mr Dorken had already personally advised her that she would be unable to receive her pension before her 65th birthday.

22. In the Trustees’ response under the IDRP, issued in August 2001, Mrs Bedlow was advised:

“The Trustees have taken the decision, having taken the advice of the Scheme actuary, that in current [funding] circumstances it would be wrong to risk the security of the membership as a whole by granting a request by any particular member to take early pension.”

23. Mrs Bedlow says that the passage of time has made the question of her taking her pension before age 60 academic.  However, she has referred the issue to me, because of what she feels are inconsistencies in the information given to her.

24. Mrs Bedlow has referred to the Trustees’ decision where they stated:

“It is unfortunate that, … the booklet summarising the main features of the Scheme was wrong in saying that early retirement on [or] after the Member’s 60th birthday did not require the consent of either the Employer or the Trustees.  However the booklet does make it clear that its contents cannot be regarded as overriding the Rules.  … The wording of the Notice issued on 24 January 2000 correctly described the position as set out in the rules at the time ie if a member retired directly from service with the consent of the Employer on or after his or her 60th birthday, his or her pension would not be actuarially reduced.  This was the only provision that was changed under the amendments implemented in 2000.

The Rule that a Member of the Scheme has the right to draw his or her pension after the age of 50 with the consent of the Trustees remains unaffected by the 2000 changes and this is reflected in the passage in the Notice to members of 24 January 2000 to which you referred in your letter.  This option is open to anyone who has left BRMA by way of early retirement, redundancy or resignation.”

25. Mrs Bedlow also refers me to correspondence with Mrs Bedlow’s OPAS adviser, where Mr Dorken states:

“It is now apparent that the explanatory booklet does not deal with the way an early leaver, having been awarded a deferred pension, may be able to receive that deferred pension before normal retiring age.  However, what is clear is that the section of the booklet headed “early retirement” on page 11 only deals with the circumstances in which members cease to work, leave employment and commence to receive pension in a single uninterrupted move, in common parlance they ‘retire’”

26. Mrs Bedlow is concerned because the circumstances described by Mr Dorken would never have applied to her through no fault of her own.

27. A proposal was put forward by Mrs Bedlow’s OPAS adviser in January 2002, that Mrs Bedlow should have her pension put into payment, albeit on the basis being disputed with the Trustees, but without prejudice to possible alteration following resolution of the dispute.  Mrs Bedlow followed this letter up with a specific request for her pension to be payable in this manner.  On 7 March 2002, Mr Dorken wrote to Mrs Bedlow saying:

“The Trustees are agreed that you may be permitted to draw a pension from the age of 60 on the basis set out in your letter.  They quite accept that the element of the pension that relates to service completed prior to 1 August 1994 is not subject to discount when payable from that point.”

28. Mr Pollock says this is the first occasion the Trustees appeared to acknowledge that, for women, pension accrued up to 1 August 1994 would not be subject to reduction.  He states:

“In Mrs Bedlow’s case more than 50% of her pensionable service was prior to 1 August 1994.  Had she been informed at the very beginning that a reduction for early payment would not apply to a significant proportion of her pension when it became payable, her anxieties would have been considerably reduced.”

29. In response, the Trustees acknowledge this but say that, until the discretion had been exercised to grant the early payment of the deferred pension, they paid less attention to the quantum of Mrs Bedlow’s pension, including the question of whether her pension to that date would be subject to reduction.

The Change to the Rules
30. The 1994 Announcement stated:

“When You Retire

Your Normal Retirement Age will be your 65th birthday, but you may retire at any time after age 60.

For women, the change means that:-

· If you remain in service until age 65 your pension will then be based on your salary at age 65 (previously age 60) and on the extra 5 years’ service between age 60 and 65.

· If you retire between the ages of 60 and 65 there will be no discount in your pension.

· If you retire before age 60 your pension will be based on your completed service and salary at the date of retirement.  The pension will then be reduced before early payment, but only on that period between your actual retirement date and age 60.”

31. Members were advised the Rules would be amended to reflect the changes.

32. By letter dated 2 December 1999, the President of the BRMA wrote to the Trustees advising that the Council of the BRMA had decided changes should be made to the Scheme with effect from 23 November 1999.  The Trustees were requested to resolve that, as from that date, the actuarial reduction should apply in respect of all years up to the normal retirement age of 65.  The letter noted that it was the BRMA’s view that it was not able to continue funding the Scheme’s arrangements in their present form.

33. In the 2000 Announcement, members were advised of the proposed changes and told that:

“The Trustees consider this to be the most appropriate course of action in the circumstances and in the best interest of the Members.  It should be understood that the only alternative would be to discontinue the Scheme altogether and to make a transfer payment, equivalent to individual entitlements at the time, to personal policies set up for the members.

However, in order to make the necessary amendment the Trustees have elected to seek the consent of all of the members …”

34. On 19 September 2000, following the unanimous consent of members, the Trustees executed the Amendment Authority, as follows:

“The Trustees of the Scheme have resolved, with the agreement of the Principal Employer, to make the following alterations with effect from the 6th April 2000.

…

In addition, the right to retire from age 60 onwards without the early retirement factor being applied, has been removed.  Members have signed an agreement to this amendment.”


The Amendment Authority was signed by the Trustees but was not signed on behalf of the Principal Employer.  The Trustees say this does not invalidate the Amendment Authority, because it was prepared in accordance with the instructions given by the Principal Employer in the first place.

35. In correspondence with Mr Dorken, Mrs Bedlow’s OPAS advisor suggested that, if the amendment to the Scheme Rules was permissible, the effect of clause 16 of the Trust Deed meant that the Trustees needed to “recognise the inherent protection for accrued benefits, and members should continue to have a right to unreduced pension from age 60 onwards in respect of pre-April 2000 pension.” On behalf of the Trustees, Mr Dorken responded that:

“The position of persons seeking early payment of a pension would not have been prejudiced by the changes being made with effect from January 2000.  This is because no unrestricted right to retire early existed before the amendments were made – Trustee consent was a pre-condition – and after the amendment early retirement pension was still only available to those retiring with the Principal Employer’s consent.  The right of members to take an early unreduced pension was not therefore affected by the change and the restriction on the use of the Scheme’s alteration power was not an issue.”

36. The Trustees submit:

“The right to an early retirement pension without early payment reduction was never a right which the Complainant had.  At the time of the amendment in 2000, the Complainant was in Service and had a right to leave Service and become an early leaver entitled to a deferred pension under Rule 13 (a).  She would thus become someone to whom Rule 9(b) applies and who “with the consent of the Trustees” may elect to draw the deferred pension early.  She could also, if she had already reached age 60, leave Service seeking an immediate early pension with the consent of the Association and it would be paid without reduction under proviso (i) to Rule 9(b).   

The amendment made with effect from 6 April 2000 by the resolution of the Trustees on 9 September 2000 effectively operated to remove proviso (i) to Rule 9 (b) so that persons retiring (with the consent of the Association) before their NRD after April 2000 at or after age 60 would no longer get the chance to be considered by the Association for the grant of the discretionary “right” to escape the early payment reduction.  They did not loose a right they lost access to the possibility of a discretion being exercised in their favour.  

In any event, the Complainant did not retire from Service nor had she attained age 60 when she left Service, and thus she did not have the right which the April 2000 amendment appeared to be affecting.  As a consequence, the amendment in 2000 did not prejudice the Complainant's accrued rights and was not made in breach of the restriction in the amendment power.”

37. Mr Pollock refers to the absence of any mention of the fact that benefits for women members accrued to 1 August 1994 were unaffected by the 2000 Announcement and Amendment Authority.  He suggests that such absence means that the Trustees’ intention was that the application of the early retirement factor would apply equally to men and women for all service.  Thus, he considers the rule change was contrary to Clause 16(1) of the Trust Deed.

38. Mr Pollock further submits that, because the 2000 Announcement did not refer to the issue of service accrued before 1 August 1994, Mrs Bedlow’s consent should be set aside.

39. Mr Pollock advises he was the author of the 1994 Announcement which was designed to explain that the equalisation of normal retirement date at 65 would have no disadvantageous effect for those who wished to retire early between the ages of 60 and 65.  He says the intention was to confirm a right to retire after age 60 without the consent of the Trustees of BRMA.  He says this and all other aspects of the 1994 Announcement were included in the following edition of the Explanatory Booklet.

40. The Trustees say that, while it may have been the case that Mr Pollock thought that, to the extent it was within his gift to do so, the employer should and would give its consent in every case of an application for early retirement, this is not what was communicated in the 1994 Announcement.  They say that, even if the employer, at that time, had developed a policy of giving its consent to every application for early retirement, such policies can and do alter as conditions change.

41. The Trustees say that the issuing of an announcement purporting to be future policy in relation to the grant of consent is a long way from amending the Scheme Rules so as to remove permanently the need for that consent.  While it may have been Mr Pollock’s view that the consent of the employer could be dispensed with permanently, had he taken advice at the time, he would have been told that the removal of the employer consent requirements from the Rules would have had the effect of changing the Scheme’s normal retirement date for the purposes of the Occupational Pension Scheme (Preservation of Benefit) Regulations 1991.  This effect is caused by the fact that “normal retirement age” is defined in the Pensions Schemes Act 1993 as being the “earliest age at which the member is entitled to receive benefits (other than a guaranteed minimum pension) on his retirement from such employment”.  If benefits could be taken from age 60 without the need for consent, entitlement would crystallise at that point.  The Trustees say that this would have to be reflected in the Scheme funding costs and transfer values payable.  They submit it is most unlikely that any employer, fully informed of those implications, would have agreed that the employer consent requirement should have been removed from the Rules.

42. About Mrs Bedlow’s consent, the Trustees say that the Scheme’s amendment power does not require the consent of members.  The reason the Trustees sought the members’ consent to the change is that they were advised to do so at the time by their then pensions consultants, but it is now recognised that this advice was wrong.  They say no members were prejudiced by their actions.  

43. Mr Pollock refers to the Explanatory Booklet and says that it was always seen to be the definitive information on the Scheme as it was updated more frequently than the Rules and approved by the Trustees at each update.  He says that, as director of BRMA from 1991 until his early retirement, he can only confirm that the Explanatory Booklet is correct and represented the policy of BRMA until his retirement.  Mr Pollock acknowledges that the Rules on early retirement are more restrictive than the Explanatory Booklet, but he says it is the Rules that do not accurately reflect the BRMA policy at the time, rather than the Explanatory Booklet being wrong.

44. Mr Pollock says that early retirement from BRMA was custom and practice.  He has provided me with an email from a previous colleague who retired early from the Scheme between age 60 and 65.   The colleague states that: “… as far as the early retirement date – it was entirely my decision.”

Less Favourable Treatment

45. Mrs Bedlow has provided correspondence from a former colleague, Mrs G, who will receive an unreduced pension from age 60.   Mr Pollock, previously the director of BRMA, has provided me with the following note explaining his recollection of the circumstances in respect of Mrs G’s case:

“Mrs [G] resigned from BRMA in February 1995 aged 52.  I recall we had a brief discussion about her small pension which would remain as a deferred pension.

Until the previous year (1994) the pension age for women was age 60, and for those women who left BRMA service to date it was my understanding that their deferred pension would be paid when they reached age 60.

On advice and guidance from Legal & General, BRMA wrote to all pension scheme members on 1st August 1994 … on the subject of equalisation.

When Mrs [G’s] pension benefit statement was received in March 1995 I noted that it gave her normal retirement age as age 65.  I believed that equalisation as advised by L & G and communicated to pension scheme members did not mean that Mrs [G] would have to wait until age 65 to receive her deferred pension.

As I recall Legal & General confirmed that Mrs [G] had the right to receive her pension at age 60 with no penalty and the correspondence with L & G seems to confirm their advice at that time.”

46. Mrs Bedlow has also provided copies of the following correspondence:

46.1. Correspondence from Legal & General to Mr Pollock at BRMA dated 6 and 14 March 1995 confirming that Mrs G had the right to retire from age 60 with no penalty.

46.2. A letter from Mr Pollock to Mrs G of 19 April 1995, enclosing the above correspondence and noting her ability to retire in 2002 (at age 60).

46.3. A letter from Mr Dorken to Mrs G of February 2002, stating that: “The Trustees will abide by the undertaking given by [Mr Pollock] on behalf of their predecessors on 19th April 1995, ie that you may take your pension from age 60 without discount for early payment.”

47. The Trustees say that, it appeared that Mr Pollock had passed on to Mrs G advice received from Legal & General to the effect that Mrs G had a right to retire at age 60 with an immediate pension without reduction.  A leaving service benefit statement produced by Legal & General in March 1995 passed to Mrs G gave her NRD (incorrectly) as age 60 although the NRD under the Scheme had been equalised at 65 the previous year.  The Trustees, faced with these unambiguous representations on which Mrs G had in good faith relied, felt bound to grant the unreduced pension from age 60.  However, the unwarranted "bonus" Mrs G received was very small, as very little of her service took place after August 1994 and as that part of her pension which was derived from service up to August 1994 would not have been subject to the discount in any event.

CONCLUSIONS
Mrs Bedlow’s Request for Details of Her Pension

48. The Trustees have acknowledged that the information contained in the Explanatory Booklet was wrong about consent being needed for early retirement between age 60 and 65.  While it is clear that the Explanatory Booklet cannot be relied upon as overriding the Rules, the inclusion of incorrect information is maladministration.  The injustice caused is the dashed expectation of members, such as Mrs Bedlow.
49. The booklet does not distinguish between early retirement for active and deferred members.  The reference to the ability to “start to draw your pension immediately” if the member retires before age 60 suggests the benefit only applies to members retiring from active service.  This is what Mr Dorken has described in paragraph 25.  Nevertheless, a member’s entitlement to a pension is governed by the Rules.  Rule 9(b) allows any member over the age of 50 - deferred or otherwise - to ask the Trustees for early access to their pension.  Thus, while the particular circumstances explained by Mr Dorken may not have applied to Mrs Bedlow, as she had already left service, the benefit was still available with the consent of the Trustees.
50. The booklet was clear to the extent that retirement between the ages of 50 and 60 was possible, but with the consent of both the Trustees and BRMA.  Mrs Bedlow requested a quotation for early retirement before 60 and one for early retirement at 60.  The only quotation Mrs Bedlow was given was for retirement at age 65.  Any other quotation would have been subject to the consent of either the Trustees or the employer.  The Trustees would, of course, have needed to avoid responding in a way which gave rise to expectation that the quotation represented benefits that would definitely be available to her, when the reality was that whether such benefits could be payable was dependent on decisions that had yet to be taken.   
51. However, Mrs Bedlow was left, to beyond the date of her redundancy, not knowing what options she had, if any, to take a pension earlier than her 65th birthday.  It may be that Mr Dorken did provide some information to Mrs Bedlow, but given Mrs Bedlow made a written request, a more formal communication from or on behalf of the Trustees should have been sent to her Mrs Bedlow.   Instead, it appears the first written communication was in the form of a retirement benefit illustration for Mrs Bedlow’s NRD, provided some three months and 12 days after her request.  I can see no acceptable reason for it to have taken over three months to provide this information.  Given that Mrs Bedlow was made redundant during the delay (a fact of which the Trustees were aware), distress and inconvenience was caused to her as a result of the maladministration.  
52. The Trustees may have been of the view that it was more important to determine if and how the discretion would be exercised in respect of Mrs Bedlow’s request for early retirement, rather than the quantum.  Nevertheless, the Trustees were aware from at least as early as April 2001 that the level of pension reduction was of concern to her.  I can certainly understand that it would have been of some comfort to Mrs Bedlow to have had it clarified, at that point, that the debate was only about the pension relating to service after August 1994.  I see no reason why this information was not made available to Mrs Bedlow at an earlier date.  It was not a point of contention.  Clearly the failure to do so caused an additional level of distress which could otherwise have been avoided.
53. To the extent I have identified maladministration above, I uphold Mrs Bedlow’s complaint and have made an appropriate direction below.
The Change in Rules
54. Clause 16 restricts the Trustees from amending the Rules in any manner which would prejudice the accrued rights and interests of members.  Mrs Bedlow submits the change in 2000 acts to prejudice the rights she had accrued in respect of her pension.

55. Mrs Bedlow’s main contention is that she had the right to retire between 60 and 65 without her pension being reduced for early payment.  In addition, it has been suggested that, had Mrs Bedlow retired before age 60 (as she had sought to do), that part of her pension relating to service to April 2000 should only be reduced with reference to a NRD of 60, whereas the balance of her pension earned since that date could be reduced with reference to a NRD of 65.

56. The part of Mrs Bedlow’s pension, which relates to service prior to August 1994, could only have been reduced with reference to a NRD of 60 or, on being paid at age 60, without any reduction.  The reason for this is, because the NRD was changed in 1994, all the pension benefits earned to that date, were earned on the basis that the pension would be paid, as of right, at 60 and any reduction for early retirement would be calculated with that NRD in mind.

57. Although the 2000 Announcement did not refer to rights accrued pre-August 1994, clause 16 means such accrued rights remained unaffected irrespective of what Mr Pollock considers the 2000 Announcement purported to do.

58. The 1994 Announcement notified the change to the NRD for females.  This document stated that a female member might retire between 60 and 65 with no reduction and that, for retirement before age 60, the pension would be reduced only in respect of that period between retirement and age 60.   The fact that no reference is made to employer consent being needed did not necessarily create a right to benefit without that consent.

59. While Mr Pollock may argue the intention was that employer consent was not needed, the Rules clearly required such consent.  I also agree with the Trustees’ arguments as set out in paragraphs 40 and 41.  Mr Pollock’s belief at the time, in no way bound the Trustees or BRMA as to the future.

60. I have also looked at the email provided by Mr Pollock’s former colleague.  This is not evidence that early retirement between 60 and 65 was taken without the consent of the employer, but that the timing of the retirement was dictated by that colleague.  In any event, the Trustees and/or BRMA’s actions in that regard, without more, do not create an obligation insofar as Mrs Bedlow is concerned.

61. The Rules did not incorporate the same phraseology as was set out in the 1994 Announcement.  Rule 9(b)(i) provides that a member may retire between 60 and 65 on an unreduced pension but only if the employer consents.  Rule 9(b) allows the member to retire any time after age 50, providing the Trustees consent.  Arguably, by implication, if the employer would give consent to a member retiring on an unreduced pension at age 60, potentially the member could retire before age 60 with the reduction to their pension being calculated with respect to age 60.  This is not necessarily inconsistent with the requirement in the Rules for the reduction to be either with reference to an actuarially determined amount, or an amount the Trustees have agreed with the Occupational Pensions Board.  It seems to me that, but for the need for employer consent, the benefits explained in the 1994 Announcement were provided for by the amended Rules.

62. It is the need for employer consent, which means the ability to retire between 60 and 65, on an unreduced pension, or, arguably, before 60 on a pension reduced with reference to that age, is not an absolute right.  They are benefits, but they are benefits available only at the discretion of the employer.  Therefore, until the employer has exercised its discretion in favour of the member, there is no right which has been ascribed to the member and, thus, no right accrued.

63. The fact that the 1994 Announcement does not refer to employer consent does not bind the Trustees in this respect.  The Rules are the governing documentation.  In this case, clause 16 of the Trust Deed provides the Rules can only be amended by deed – which the 1994 Announcement is not.  That notwithstanding, for reasons which will become clear, there is no equitable reason why I should conclude that rule 9(b)(i) should be construed as if employer consent was not needed.

64. I will now deal briefly with the Explanatory Booklet.  The introduction to the booklet clearly explains that the booklet is only a summary of the benefits available and does not modify the formal documents.  Later on, members are referred to the fact that their rights and obligations under the Scheme are governed by the Trust Deed and Rules.  Contrary to an assertion made Mr Pollock, the Explanatory Booklet is not the definitive document of the Scheme.  Nevertheless, the Trustees have acknowledged that the information it contained about early retirement was wrong.  However, the provision of incorrect information about benefits does not automatically entitle the member to those benefits.  There may be cases where the member has relied upon such misinformation to their detriment and, in those cases, equity may provide a remedy.  But for the following reasons, that is not the case here.

65. Taking a broad overview of the picture, I can accept that Mrs Bedlow had a belief – whether based on the 1994 Announcement or based on the Explanatory Booklet – that she would be able to retire at 60 on an unreduced pension, or retire before 60 and have her pension reduced only with respect to that age.  I do not debate this.  However, in 2000, all members agreed to the removal of the ability to retire between age 60 and 65 on an unreduced pension.  The 2000 Announcement clearly stated that “any pension payable will be reduced to reflect the extent to which the member is younger than age 65.” Irrespective of the legality of this notice with respect to clause 16 of the Trust Deed, this notice clearly stated that “any pension payable” would be reduced.  Thus, by giving her consent to the change, Mrs Bedlow must have realised that any benefits to which she believed she was entitled, were effectively being reduced.  I note Mrs Bedlow considers she was coerced into giving her consent because of the threat of discontinuing the Scheme, but the Trustees were merely giving a realistic assessment of the state of affairs.  The Scheme could not continue to provide benefits, discretionary or otherwise, at the level it had been.

66. Even if Mrs Bedlow’s consent was not required for the purposes of the amendment power provided by clause 16, it was an indication of Mrs Bedlow’s acceptance of the changes.

67. Mrs Bedlow first sought retirement quotations at the end of 2000.  While I accept this was because she was being made redundant, by this time she was aware that she would not be able to retire on an unreduced pension if she retired before age 65.  Because she had this knowledge, there is no basis for considering she relied upon any earlier incorrect information to her detriment.

68. I do not uphold this part of Mrs Bedlow’s complaint.

Less Favourable Treatment
69. Mrs G was paid an unreduced pension not because it was provided for in the Rules, or because the Trustees or employer exercised any discretion in her favour, but because she satisfied the Trustees that representations had been made to her that such a pension was payable.  The Trustees accepted Mrs G had relied upon those representations presumably to her detriment, such that it would be unconscionable not to pay such a pension.  This is the equitable doctrine of estoppel, but it turns upon the particular facts in each case.  The facts in Mrs Bedlow’s case do not support the proposition that the Trustees would be similarly bound to pay to Mrs Bedlow an unreduced pension.

DIRECTIONS
70. I direct that, within 28 days of the date of this determination, the Trustees pay to Mrs Bedlow the sum of £350 as compensation for the disappointment, distress and inconvenience occasioned by the maladministration identified in respect of Matter 1.1.
DAVID LAVERICK

Pensions Ombudsman

5 December 2003
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