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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr P Simmonds

Scheme
:
GBE International plc Pension Scheme (the Scheme)

Trustees
:
Independent Pension Trustee Limited (IPT)

MATTERS FOR DETERMINATION (dated 11 November 2002)

1. Mr Simmonds has the following concerns about the winding up of the Scheme:

· It is taking an inordinate amount of time;

· Information about the benefits which will be available to members when the winding up is complete (Option Packs) have not yet been issued;

· The fees being charged by IPT are excessive;

· Some lump sum payments and payments of 75% of those benefits which became payable after the winding up commenced are being made;

· He and his colleagues were not aware that they could apply for a transfer value.  

He states that he has suffered injustice in the form of distress at the length of time the winding up is taking.

2. Similar complaints have been made to me by 45 other members.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

KEY FACTS

4. The Scheme is an occupational final salary scheme.  On 4 September 1998 the sponsoring employer, GBE International Group plc was placed into administrative receivership.  The receivers were required by Section 119 of the Pension Schemes Act 1993 to appoint an independent trustee.  On 5 October 1998 they appointed IPT.

5. On 27 November 1998 IPT sent their first circular letter to members of the Scheme.  This informed members of their appointment, and explained that the Scheme was at that stage a closed scheme but was expected to go into wind up.  It also warned that delays would be inevitable because of the requirement to liaise with Government agencies and other third parties.  It gave other information about what would be likely to happen in the future and explanation of the winding up process.

6. A second circular letter was sent to all members on 22 July 1999.  This explained that IPT were taking legal advice prior to placing the scheme into wind up, and that they would write to members within 30 days of the winding up being triggered.  It also explained that the Guaranteed Minimum Pension (GMP) element of the members’ pensions would have to be reconciled with the Inland Revenue’s National Insurance Contribution Office (NICO).  It explained that the NICO was having serious technical problems with its computer system and there was a “massive backlog of work”.  The letter warned members that “it is not unrealistic to assume that we will not be able to make any notable progress in this regard for quite some time”.

Time taken to wind up the scheme

7. On 31 December 1999 the Scheme was placed into wind up.  The winding up has not yet been concluded.

8. Circular letters have been sent to members on the following dates:

· Third circular 20 January 2000

· Fourth circular 13 July 2000

· Fifth circular 6 March 2001

· Sixth circular 18 October 2001

· Seventh circular 24 June 2002

· Eighth circular 24 June 2003

A forum for members was also held on 27 April 2000.

9. These circular letters gave explanations of a number of aspects of the winding up and explained the work that IPT were doing to wind up the Scheme.  This included:

· A data checking exercise involving forms being sent to deferred members to supply missing data from the pensions records.  This was completed and the discontinuance valuation was carried out by the Scheme actuary by the date of the fourth circular;

· Investigation of linked schemes which had been discovered after the appointment of IPT.  This was mentioned in the third and fourth and eighth circulars.  The schemes are frozen schemes for companies which GBE International took over.  IPT expect that OPRA will take over the winding up of these schemes;

· A claim for unpaid contributions to the Government Redundancy Unit.  A claim was submitted on 19 January 2000 and rejected.  An amended claim was submitted on 12 October 2000 and was paid on 16 November 2000.  However some contributions remained outstanding.  At the time of the sixth circular IPT were waiting for information on how to recover these from the Department of Trade and Industry.  By the time of the seventh circular these had been accepted as a claim in the liquidation of the employer.  The eighth circular confirms that this claim has been paid by the liquidator at the rate of ten pence in the pound;

· Reconciliation of GMP liabilities.  More details about this are included in the section on Option Packs.

10. Mr Simmonds believes that an inordinate amount of time is being taken to wind up the Scheme.

11. IPT point out that they hope to have completed the winding up of the Scheme by the end of 2004 which is within OPRA’s reporting deadline.  They consider that the time which the winding up is taking is reasonable having regard to the state of the data received.  They also state that the duration of the winding up has been substantially influenced by matters outside IPT’s control.

Option packs

12. Warnings were given to members about the effect that problems faced by the NICO may have on the reconciliation of GMP data, and therefore the production of Option Packs, in the first, second and third circulars.

13. The fourth circular letter on 13 July 2000 stated that IPT hoped to issue Option Packs by the end of the year but that this was dependent on reconciling the GMP liability with the NICO.  The letter confirmed that the necessary forms had been sent to the NICO on 26 May 2000.

14. The fifth circular letter on 6 March 2001 explained that despite further liaison, the NICO had not yet provided an estimated completion date for the reconciliation of GMP figures.  It acknowledged the concerns of members about Option Packs but explained that their production was being prevented by matters outside IPT’s control.

15. The sixth circular letter on 18 October 2001 stated that the NICO had begun looking at the reconciliation of GMP figures on 6 March 2001.  They had then had difficulty obtaining tax return information for the year 1998/99 and had required further information from the Scheme Actuary which was sent on 5 April 2001.  NICO’s calculations were completed on 17 July 2001 but varied significantly from the actuary’s information.  IPT could not therefore issue Option Packs until the discrepancies had been investigated.

16. The seventh circular letter on 24 June 2002 explained that problems with reconciling data with the NICO were still holding up the production of option packs, and apologised for this further delay.  

17. In the decision letter issued on 16 October 2002 in response to Mr Simmonds complaint at the second stage of the Internal Dispute Resolution Procedure (IDRP), IPT explained that the Scheme Actuary had been completing the valuation of the Scheme as at 31 December 2001 but that he was now working on Option Packs and it was hoped that these would be available early in 2003.

18. IPT have provided copies of regular and frequent correspondence between themselves and NICO up to 12 February 2003 which shows efforts being made to reconcile the data held in relation to GMP liabilities.

19. Mr Simmonds contends that the delay in producing Option Packs is causing distress as he does not know what his pension benefits will be.  He thinks that the actuary should have started work on the Option Packs where the information is available.  He states that he believes that IPT are conveniently hiding behind red tape and bureaucracy and are content to blame governing bodies and authorities for the delay.  He states that there is no incentive for them to reach a speedy conclusion and that there is no evidence to demonstrate to him and others that IPT are making every conceivable effort to address the issue of option packs.

20. IPT states that it entirely shares the frustrations of beneficiaries at the time that it has taken to extract the necessary information and confirmations from governmental authorities and to reconcile complex statutory and beneficiary data which is a prerequisite to the legal discharge from the Scheme of members’ benefits.  NICO confirmed the dates given me for when requests were passed to them and when they were able to provide calculations.

21. In July 2003 IPT told me that they hope to resolve data issues by the end of 2003 which would allow a final discontinuance valuation to be performed and the option packs to be issued in the first quarter of 2004.

Fees

22. Mr Simmonds requested a scale of IPT’s fees when he initiated the second stage of the IDRP on 19 August 2002.  In their letter of 16 October 2002 IPT stated that fees were charged on a time cost basis and ranged from £330 per hour for a director to £90 for a junior trusteeship officer.  

23. IPT’s fees are scrutinised by Mr John Noble who was a member of the Law Society’s Remuneration Committee and is independent of IPT.  Mr Noble states that he cross checks the accuracy of the time recorded on IPT’s computer system with the activity on the file and ensures that the correct level of fee earner was used to perform the task.  He last inspected the fees in May and required IPT to reduce their charges on two matters relating to other trusteeships which they did.  IPT state that Mr Noble has not requested them to reduce their fees in relation to the Scheme.  

24. IPT’s fees from the date they were appointed to 29 July 2003 amount to £707,156.09.  The value of the Scheme assets at the end of 2002 was £37,734,221.

25. IPT state that they expect that the costs of winding up the scheme, including legal actuarial and audit fees would be within the allowance of 4% of the Scheme’s assets which was included in the Minimum Funding Requirement.  The fees charged to date represent 1.9% of the Scheme’s assets.  IPT also state that the total expenses to date (legal, administration, actuarial, investment, audit etc) equate to approximately 3% of Scheme assets.

26. Mr Simmonds states that although the fees are being independently scrutinised the key issue is that the wind up process is taking an inordinately long time to conclude.  He says “It appears that the only winners are those who administer schemes in wind up.” He also states that there is no incentive on the Trustees to complete the wind up.

27. Mr Simmonds contends that the hourly fees charged are excessive.  

28. Mr Simmonds also states that he is unable to evaluate Mr Noble’s contribution to the process and is concerned that Mr Noble states that he works in the same room as two principal members of staff at IPT when he is evaluating fees.  He therefore questions Mr Noble’s impartiality.  Mr Simmonds also states that he assumes that Mr Noble is also being remunerated.

Benefits in payment

29. The majority of the circular letters refer to the possibility of commuting trivial benefits by payment of a lump sum.  The fifth circular advised that the actuary was calculating the value of these payments.  IPT have provided a list of the payments made to those with trivial benefits.

30. The seventh circular letter stated that on actuarial advice, pensions which should have been put into payment after 31 December 1999 would be paid at 75% of benefits, or GMP if greater, rather than being restricted to GMP only which had been the previous advice.

31. Mr Simmonds has raised concerns that these payments may be detrimental to other members, and that there is a financial detriment to those members who are only receiving 75% of their benefits.

Transfer values

32. The first circular letter stated that transfer values were expected to be available in full but warned that some reduction may be necessary.  However in a section entitled “What you can do for us”, IPT requested that members kept the administrative workload and the costs to the Scheme to a minimum by not requesting transfer values until they had written to members saying that they were in a position to provide accurate quotations.

33. In the second circular IPT state that no transfer payments to other schemes will be authorised until further notice while the Scheme’s financial position is being investigated.

34. None of the subsequent circular letters, except the eighth circular letter in June 2003, state that IPT are in a position to give accurate transfer values.

35. In their response to the complaint made to my office IPT stated that all members not in receipt of a pension may at any time elect for a transfer value to be paid to a vehicle of their choice.

36. Mr Simmonds stated that he and his former colleagues had not been informed of this option and that he would be interested to know his transfer value.  A transfer value was then sent to him by IPT on 19 February 2003.  

37. Mr Simmonds indicates that he cannot take the required advice on this transfer value as he does not yet have an option pack and so does not have the information which he needs to make an informed decision.

CONCLUSIONS

38. The Scheme has been winding up for just over 4 years.  While I appreciate the frustration of Mr Simmonds and his colleagues, this is not an altogether unusual time for a contracted out scheme which has to reconcile data with the NICO.  The evidence in this matter supports IPT’s contention that delays are being caused by matters outside their control, specifically the backlogs and the computer problems suffered by the NICO.  There is evidence that IPT are making consistent efforts to complete the reconciliation of the necessary data.  Mr Simmonds may be right in saying that IPT lack incentive to complete the wind up but that does not mean that they have as a result been dragging their heels.  I have seen no evidence to support such criticism.

39. I am satisfied that IPT have kept the members informed of the progress of the winding up at regular intervals.  Although Option Packs have not yet been issued, the reasons for the delay in producing these have been given to members on a regular basis.  I appreciate that this has caused distress to Mr Simmonds and that he is anxious for this matter to be concluded.  However Option Packs cannot be produced until all the liabilities of the Scheme have been identified.

40. I do not consider the total fees to date or the hourly rates charged by IPT to be excessive.  My finding is that the delays in winding up the Scheme have not been caused in any substantial measure by IPT.  I am satisfied that the fees are being scrutinised by an independent solicitor.  Mr Simmonds expresses concern that Mr Noble sits in the same room as principal members of staff when assessing fees.  That fees are payable to Mr Noble for his work seems to me to be unavoidable and is a comment that could be made about many adjudication schemes in both the public and private sector.  Mr Simmonds is right to question the independence of this scheme - it is after all essentially an in-house scheme hiring someone from outside the firm but it provides some degree of scrutiny in the absence of a system of profession-wide Regulation.  I see nothing wrong with such a person sitting in a room with others.

41. Those members to whom payments can be made are being paid at the rate which the actuary has advised is prudent.  This advice will have been based on avoiding significant risk of detriment to other members.  The financial detriment which is suffered by those whose benefits are being paid at a reduced rate cannot be avoided given that the actuarial advice is that this is a prudent rate of payment given the current uncertainty about the Scheme’s liabilities.  There is no evidence that such payments are likely to cause detriment to other members.  

42. The circular letters did not make it clear to members that they could apply for a transfer value.  However I cannot identify any injustice to Mr Simmonds resulting from this omission.  He has now been provided with a quotation for an unreduced transfer value.  He does not wish to consider taking this until he has been provided with an option pack.  There is no reason why this would not have been the case had he been aware of his ability to apply for a transfer value sooner.

43. I do not uphold Mr Simmonds’ complaints.

DAVID LAVERICK

Pensions Ombudsman

4 December 2003
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