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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr J Riley

Scheme
:
Metropolitan Police Civilian Staffs Superannuation Scheme (MPCSSS), now part of the Principal Civil Service Pension Scheme (PCSPS)

Managers
:
Metropolitan Police Service (MPS)

MATTERS FOR DETERMINATION (dated 23 September 2002)

1. Mr Riley disagrees with the decision of the MPS that an injury he suffered did not entitle him to an injury benefit.  He also claims that he was misled into applying for ill health retirement by information he was given that an injury benefit would be included in an award.  Mr Riley also claims that he was not given information about the Internal Dispute Resolution Procedure (IDRP).
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been any maladministration and if so whether injustice has been caused.

KEY FACTS

3. Mr Riley was employed by the MPS as a Higher Identification Officer for 28 years.  He was a member of the MPCSSS.

4. On 3 April 2000 Mr Riley had an accident on MPS premises.  He had returned to his office following the theft of his mobile phone, and was using a fire escape leading from his office to restock his van with supplies.  A gust of wind caught the fire door, knocking Mr Riley over the railings.  He fell onto a flat roof below suffering serious injuries including a fractured spine and fractured hip.

5. Both the MPS and the Benefits Agency have identified Mr Riley’s injuries as an industrial injury.  His period of sick pay was extended because of this.

6. In June 2001 Mr Riley’s line manager, in a meeting which was also attended by Mr Riley’s union representative, discussed with him a package which, it was said, the Personnel department were putting together.  The note made by the union representative says that this included an ill health pension.  It goes on to say that additional injury benefits would “depend on how bad” – presumably the injury was – and were likely to add a further pension of £10,000 and a further lump sum of £20,000.

7. The MPCSSS was analogous to the PCSPS and used the same rules.  In February 2002 the MPCSSS became part of the PCSPS.  The MPS refer to this as a “badge change”.  References throughout the remainder of this Determination to the PCSPS include where appropriate references to MPCSSS.

8. Rule 11 of the PCSPS provides for an additional injury benefit to be paid to a member:

“who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty…

except that benefits will not be payable if the said injury or disease, or aggravation is wholly or mainly due to or is seriously aggravated by his own serious and culpable negligence or misconduct.”

9. Mr Riley was granted ill health retirement. He then applied for an injury benefit.  This application stated that he was still receiving treatment and was registered as 60% disabled by the Benefits Agency.  On 25 February 2002 the MPS wrote to him saying that after taking legal advice his case did not meet the criteria for an injury award.  No reasons for this decision were given.

10. Mr Riley sought to use the IDRP.  The Stage 2 decision letter was issued on 16 August 2002.  The MPS informed Mr Riley that their decision was that he was not on duty when the accident occurred.  

11. The reasons given by the MPS for deciding that Mr Riley was not on duty were as follows:

10.1 
Mr Riley had not been called out;

10.2 
He had not been asked to attend the office;

10.3 He attended the office of his own volition to seek information (his manager’s contact number) to report the theft of his mobile phone;

10.4 He could have obtained that information from other sources;

10.5 By attending the office he was out of contact whereas by returning home he could have been contacted on his home number.

12. The MPS state that the extension of his sick pay period has no bearing on his pension entitlement.

13. The MPS also state that the meeting with the line manager was to discuss ill health retirement and the manager had no authority to say that Mr Riley would qualify for an injury award.

SUBMISSIONS

24 hour call-out

14. In submissions made to my office, the MPS have added new information which was not part of their IDRP decision.  In particular MPS claim that although Mr Riley was on the duty rota for 24 hour call out, he had swapped his duty with a colleague to allow him to meet members of his staff at a public house.  The MPS claim that the rota was not altered because of the short notice.

15. A statement from the colleague involved states that she had agreed to Mr Riley calling her to take over any calls he received if he decided to have a drink.  The arrangement was that Mr Riley would pass on any request to her by telephone.

16. The MPS argue that in any case, in order for an officer on 24 hour call out to be on duty, he has to be responding to a particular call.  They stand by this as their reason for refusing the injury award and state that the other information they have provided is secondary.

17. Mr Riley’s representative has provided a copy of the duty rota for that night, which states that it was updated on 6 April 2000.  Mr Riley denies that he had swapped his on call duty.  He states that he had asked a colleague to deal with calls he could not deal with because of his meeting but that he remained the main point of contact as he had agreed that he would pass on any calls he could not deal with to his colleague by phone.

18. MPS say that Mr Riley was required to sign in and out each day but that his timesheets for the day of the accident cannot be found.  His job description and conditions of service are silent as to when he would be classed as being on duty.  They refer to him being required to work a number of hours of duty in a shift pattern over 7 days a week and to the duties he would be required to perform.

19. Mr Riley says that he booked himself on and off duty according to organisational need and if at any time he decided to extend his day he did so without seeking permission from his manager, as senior managers were often unobtainable at short notice.  The hours were then agreed at monthly meetings.  He says his working hours were unpredictable and variable.  He regarded himself as being on duty during his meeting at the pub, and says that he is sure that he had not signed off on his duty sheet on the day of the accident as he was still performing a duty.  

20. Mr Riley points out that he had never denied that he was in a public house, as his phone was stolen from there.  He was holding a meeting with staff to discuss appraisals, and says that to hold such meetings in a pub was common practice in the MPS.  He states that he had drunk no more than two pints of shandy.

21. The MPS say that it was not the norm to conduct appraisals in a pub although managers could make an exception if they thought it appropriate.  They say that they have not been able to establish what the conversations in the pub were about as people cannot now remember, but say that there had earlier been a meeting in the office and that it would not be unreasonable to assume that work related issues would be discussed in the pub but that it is difficult to say whether such conversations should be construed as being held in the line of official duty.  The MPS HR department says that they would not normally regard someone in a pub, whether or not performing appraisals as being on duty unless they had cleared such an arrangement with his or her manager and obtained authority to work overtime on that basis.  They say that Mr Riley’s line manager was not asked to approve this arrangement and did not give any authority for overtime.

22. MPS also say that the person with whom Mr Riley went to the pub signed off duty when he left the office and the phone was stolen 4 hours after the meeting in the pub commenced.  They think it unlikely that discussions about appraisals would have lasted for this long.  

23. Mr Riley’s representative takes exception to the new submissions provided by the MPS which were not included in their IDRP submission.  He feels they are an attempt to slur Mr Riley’s character.

Reporting the theft of the mobile phone

24. Mr Riley submits that it was necessary for him to return to the office after his mobile phone had been stolen, as his manager had to be informed of the theft as soon as possible.  His phone had the numbers of senior officers stored in it, and was in the hands of a criminal.  As he was on 24 hour call regulations required that he had to let his manager know that his phone had been stolen as soon as possible.  He did not have the contact number for the manager and the serial number of the phone on his person and this is why he returned to the office as that information was available there.

25. The views of the MPS regarding the theft of the mobile phone are set out in their response under the IDRP above.  

Restocking his car

26. When Mr Riley tried to phone his manager he found that the line was engaged.  Mr Riley states that he decided that it would be prudent to restock his car with forensic supplies for the next day while he was waiting for his manager’s phone line to become available.  Mr Riley points out that his section was short-staffed at that time and he had been working very long hours responding to incidents.  He argues that fatigue caused by this may have been another factor in his accident.

27. Mr Riley’s representative states that there were no regulations about restocking with supplies, and that Mr Riley was not aware of any regulations prohibiting the use of the fire escape stairs for this purpose.

28. Mr Riley’s representative submits that the fire exit was commonly used by members of staff to reach the car park as it was a quicker and more direct means of access.  They point to a retaining clip fixed to the fire escape to hold the door open, and the fact that the treads were worn to support this.  They also point out that the report of injury form completed by the line manager after Mr Riley’s accident records that warning signs would be placed on the fire escape doors and state that none had been in place before the accident.

29. The MPS state that restocking his car was part of Mr Riley’s normal duties which he would be expected to carry out during his normal working day.  There was no requirement for staff to return to work after completing a day’s work for the purpose of restocking their cars.  They state that there was no evidence to support Mr Riley’s claim that he was restocking his car when the accident happened.  If he were doing so, the MPS argue that he was doing so on his own volition and not as a requirement of official duty.

30. The MPS argue that Mr Riley was negligent in that he had used an inappropriate fire exit from his office despite adverse weather conditions (it was raining and windy).  They state that he should have used the internal stairs to reach his car.

Meeting with line manager

31. Mr Riley states that until the meeting with his line manager, his union representative had been advising him to seek a form of recuperative duties and he had been advised by the Scientific Support Manager that this would be a possibility.  However the option of recuperative duties would have caused him considerable physical pain and psychological hardship.  He made the decision to apply for retirement based on the information he was given by his manager.

CONCLUSIONS

32. In deciding this matter I have to consider the decision the MPS made that Mr Riley was not on duty at the time of his accident.

33. The initial decision letter sent by MPS did not include reasons for the decision.  That was in my view maladministration but resulting injustice was largely redressed as these were later provided during the IDRP.

34. In making their decision that Mr Riley was not eligible for injury benefits MPS directed themselves correctly that they firstly had to decide whether Mr Riley was on duty when the accident occurred.  I accept that because a member of staff is on 24 hour call does not mean that the member of staff is automatically to be regarded as being on official duty throughout the whole of that period.

35. The factors that were taken into account when making that decision were whether Mr Riley was answering a particular call at the time of the accident, and whether it was necessary for him to be there for his stated purpose.  Necessary strikes me as too forceful a word to use: a better question would be to ask whether it was reasonable for him to be there for the stated purpose; MPS would also need to be satisfied that the reason for Mr Riley’s presence was as he described and not, for example that he was there for some improper purpose.  To say that Mr Riley could only be regarded as being on duty if he was obliged to be in the office at that time –which seems to be the tenor of the MPS argument - is not a fair way for them to have approached the matter.  

36. Although a number of other factors were brought into argument at a later stage in submissions to my office, these do not appear to have been considered in making the decision not to award him injury benefits.  They may be relevant to the reconsideration of the decision which I am directing.  At this stage I make no comment on them other than to underline that the question is not whether Mr Riley was or was not on duty when he was in the public house but whether it was reasonable for him to be in the office for the purpose of reporting the loss of the mobile phone, assuming that MPC do accept that this was his purpose for being there.  I note they have not so far disputed that.  I take the view that the decision reached by the MPS that Mr Riley was not on official duty at the time of his accident was one which has not been properly reached and I am referring the matter back for fresh consideration.

37. The MPS have requested clarification on a number of points relating to the reconsideration.  For the avoidance of doubt, the decision which I consider they are required to take is whether, at the time of his accident, it was reasonable for him to be in the office for the purpose of reporting his mobile phone stolen and, while he was there, to restock his van with supplies.  Since the Regulations provide for it, the MPS are also entitled to consider whether Mr Riley’s injury was wholly or mainly due to or was seriously aggravated by his own serious and culpable negligence.

38. I also consider that if Mr Riley was in the car park for the purpose of restocking his van, Paragraph 14 of the PCSPS operating instructions, to which the MPS have referred me, are not relevant to their decision.  These instructions provide that injury benefit cover is deemed to begin when a person enters the doors of his normal place of work and to end when a person leaves those doors, except when he leaves to commence a duty journey.  If Mr Riley was required to restock his van with supplies periodically or it was reasonable for him to do so, a journey in to the car park to do so would be a duty journey.

39. I have considered whether the meeting with his line manager improperly led Mr Riley to apply for ill health retirement.  The note made of the meeting by the union representative indicates that the amount of the award was not certain.  It is not clear whether any warning was given that these benefits had not yet been considered.  However I have no reason to believe that Mr Riley’s manager was authorised to tell him that the award had been made, rather than being a possibility.

40. The other factor I have considered is that Mr Riley was granted ill health retirement.  He must therefore have met the test that he was permanently incapable of performing his job.  Although he states that recuperative duties were being considered, he had, at the date of the meeting, been on sick leave for 14 months.  He was still receiving treatment and acknowledges that recuperative duties would have caused him considerable physical and psychological pain.

41. I do not find on the balance of probabilities that it was only the prospect of receiving injury benefits expressed in the meeting with his manager that led Mr Riley to retire on the grounds of ill health.  Given the continuation of his ill health and his own assessment of the likely effect of even recuperative duties on him, there is no guarantee that Mr Riley would have been able to successfully return to work in future.  I do not therefore uphold this aspect of his complaint.  

DIRECTION
42. Within 28 days of this determination MPS shall reconsider and issue a reasoned decision as whether Mr Riley is entitled to injury benefit.

DAVID LAVERICK

Pensions Ombudsman

11 September 2003
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