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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
E C Hind

Scheme
:
Fireman's Pension Scheme

Respondent
:
Surrey County Council (the Council)

MATTERS FOR DETERMINATION 

1. Mr Hind complains that the Council wrongly failed to take account of his secondary employment when reassessing his injury pension.  He says this has caused him loss in that his pension has been significantly reduced as a result.

2. Mr Hind further complains at the delay on the Council’s behalf in considering his complaint.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

4. The Scheme is established by Order, which is made pursuant to power given by section 26 of the Fire Services Act 1947.  Relevant provisions from that section include: 

 (2)
The Firemen's Pension Scheme (hereafter in this and the next following section referred to as "the Scheme") may include provision -- 

 (h)
for the conditions as to evidence or otherwise subject to which any award under the Scheme may be made, for the manner in which any question specified in the Scheme arising under the Scheme is to be determined, and for appeals from determinations of any such question; 

(i)
circumstances as may be specified in the Scheme, any other right against the Crown or other authority in whose employment the injury occurred to compensation or damages in respect of the injury or the consequences thereof, so however that no provision made by virtue of this paragraph shall affect any right under the National Insurance (Industrial Injuries) Act, 1946, or the National Insurance Act, 1946; 

In this section the expression "employment" includes engagement in any service.*

(3)
The maximum pension under the Scheme shall not be provided for a person unless he has been engaged in service which is to be reckoned for the purpose of his pension under the Scheme for a period of not less than thirty years, and no pension shall be provided under the Scheme for any person on retirement unless -- 

(a)
he has been engaged in such service as aforesaid for a period of not less than twenty-five years; or 

(b)
his retirement is caused by such incapacity or infirmity of mind or body (occasioned otherwise than as mentioned in the next following paragraph) as may be specified in the Scheme, and he has been engaged in such service for a period of not less than ten years; or 

(c)
his retirement is caused through incapacity of mind or body occasioned by an injury received in the execution of his duty without his own default or in such circumstances that the Scheme applies in like manner as if it had been occasioned by an injury so received; or 

(d)
he is compelled to retire on the ground of age.  

5. Relevant Scheme Rules include:

A3 Exclusive application to regular firefighters

(1)
Subject to paragraph (3), this Scheme applies in relation to regular firefighters and their spouses and dependants to the exclusion of pension provision under any enactment other than section 26 of the principal Act and the Social Security Act 1975.

(2) In paragraph (1) "pension provision" means any provision for the payment of a pension allowance or gratuity, on cessation of employment or on death, in respect of employment as a regular firefighter.

(3) A person who is not a member of a brigade but whose employment is, under rule A4 or A5, treated for the purposes of this Scheme as employment as a regular firefighter is not a regular firefighter for the purposes of this rule.*

*A4 relates to temporary employment connected with fire services and A5 relates to permanent employment as instructor.

A9 Qualifying Injury

(1) Except in rule J4 *, references in this Scheme to a qualifying injury are references to an injury received by a person without his own default in the execution of his duties as a regular firefighter.

* Rule J4 extends the qualifying injury award to part time firefighters and treats them as regular firefighters for the purposes of rule B4.

Rule B4 is the Injury Award rule.  This states that injury awards are to be calculated in accordance with Part V, Schedule 2 of the regulations which are annexed to this Determination.  

A10 Disablement

(1)
references in this scheme to a person's being permanently disabled are references to his being disabled at the time when the question arises for decision and to his disablement being at that time likely to be permanent.

(2)
subject to paragraph (3) disablement means incapacity, occasioned by infirmity of mind or body, for the performance of duty except that in relation to a child it means incapacity so occasioned to earn a living.

(3)
where it is necessary to determine the degree of a person’s disablement, it shall be determined by reference to the degree to which his earning capacity has been affected as a result of a qualifying injury; if, as a result of such an injury, he is receiving in-patient treatment at a hospital he shall be treated as being totally disabled.

(4)
where a person has retired before becoming disabled and the date on which he becomes disabled cannot be ascertained, it shall be taken to be the date on which the claim that he is disabled is first made known to the fire authority.

G1 Pensionable pay and average pensionable pay

(4) the relevant date is 

(a) for the purposes of rules B4 (injury awards…..  the date of the person's last day of service as a regular firefighter.  

H2 Appeal to a medical referee

(1) Where 

(a) an opinion of the kind mentioned in rule H1(2)* has been obtained, and

(b) within 14 days of his being notified of the fire authority's decision on the issue the person concerned applies to them for a copy of the opinion,

the authority shall supply him with a copy.

(2) if he is dissatisfied with the opinion he may appeal against it to an independent person nominated by the Secretary of State as medical referee.

(3) The fire authority shall be bound by any decision on a medical issue duly given on an appeal under this rule.

* includes the degree to which a person is disabled.

H3 Appeal to Crown Court or Sheriff

(1) Where a person claims that he is entitled to an award or to any payment in respect of an award and the fire authority –

(a) do not admit the claim at all, or

(b) do not admit the claim to its full extent,

the authority shall reconsider the case if he applies to them to do so.

(continues to give right of appeal to crown court)

MATERIAL FACTS

6. Mr Hind commenced work as an operational fire fighter for Surrey Fire Brigade on 16 January 1969.

7. Whilst employed as a fire fighter, Mr Hind also ran his own small building and glazing business.

8. On 28 February 1991 Mr Hind sustained an injury to his right wrist whilst undergoing training for his job as a fire fighter.

9. On 20 July 1992 the Council’s medical officer examined Mr Hind to ascertain his level of disability.  Mr Hind says that during this examination the medical examiner spent a lot of time discussing with him his future employment prospects and what his skills were, which included discussion about his glazing business and whether or not he would be able to continue that work.

10. In Mr Hind’s opinion the medical examiner took into account the fact that he had other employment when considering his level of disablement. However the form completed by the medical examiner on 27 July 1992 following the examination only refers to Mr Hind’s earnings as a fire fighter.  It does not make reference to the glazing business.  

11. The medical examiner concluded that Mr Hind's disability rendered him unfit to perform full fire fighting duties and accordingly he was permanently disabled and entitled to an award under the scheme assessed at 60%.  The report also stated that Mr Hind might be more employable if he had fusion to his right wrist (which he has since had).  

12. On 27 November 1992 Mr Hind was discharged from the fire service on medical grounds.

13. At some point between 1992 and 1999 Mr Hind moved to the Isle of Wight where he gained employment as an undertaker.

14. On 13 January 1999 the Council wrote to Mr Hind seeking information in order to complete a review of his level of pension.  Mr Hind supplied the necessary information and on 18 March 1999 the Council reassessed Mr Hind’s disablement at 33%.  The medical officer who undertook the review concluded, without examination, that Mr Hind was still permanently disabled but that his earning capacity had substantially altered.

15. The medical officer arrived at the figure of 33% by deducting Mr Hind’s earnings as an undertaker (then £14,000) from the current applicable fire fighter salary of £20,820 to give a figure of £6820, which represented a reduction in earnings of 33%.  The Council notified Mr Hind of their reassessment by letter of 21 July 1999.  

16. By letter dated 25 July 1999 Mr Hind notified the Council of his intention to appeal and sought details of the appeal procedure and a copy of the medical opinion.  The Council supplied this information by letter of 28 July 1999.

17. On 8 August 1999 Mr Hind lodged his Notice of Appeal stating that he was dissatisfied with the result of the reassessment of his level of disability.  

18. On 11 August 1999 the Council informed Mr Hind that they were gathering necessary information for the appeal which included records from the doctor who had undertaken the review as well as Mr Hind’s GP.  They said that they would shortly be seeking Mr Hind's consent to obtain those records.  

19. Mr Hind questioned why the Council reviewed injury awards and in response the Council stated:

“the purpose of the review is to determine whether the degree of disablement of a person who is in receipt of an injury pension has altered.  The degree of disability does not directly refer to the type or extent of the injury but the degree to which a fire fighter or former fire fighter's earning capacity in any occupation has been affected by the injury.  The link with earning is necessary because injury pensions are based on a system of ‘minimum income guarantee’ designed to bring total income in retirement up to a certain level.”

20. On 7 October 1999 the Council wrote to Mr Hind stating that his medical consent to obtain his GP records had expired and to shortly expect another form.  The letter stated that the matter would be referred to the Home Office to convene an appeal board once they had gathered all necessary information.  The letter added that the appeal process could be quite lengthy.

21. By April 2000 the papers for Mr Hind’s appeal had still not been passed to the Home Office.  The Council apologised to Mr Hind and stated that they no longer had a medical officer and were using a consultant and that this had led to delays.

22. The papers were not sent to the Home Office until 12 October 2000.  The Council acknowledged to Mr Hind that the delay in processing his appeal to this date had been unacceptable and therefore as a matter of goodwill they reinstated his pension at its former level for the period of March 1999 to end of September 2000.

23. On Friday 18 May 2001 the Board of Medical referees heard Mr Hind's appeal against the revision of his level of disability.  The terms of reference of the appeal were to establish the correctness of the revision and whether a higher figure should be substituted.  The Board upheld the finding of 33%.  

24. The Board considered that Mr Hind’s then recent fixing procedure to the right wrist would lead to improvement of function.  They therefore considered that they should reassess his injury pension in a further 12 months time.

25. In reaching this conclusion they compared the current applicable fire fighter salary of £20,820 against a notional salary of £15,143 arrived at by taking the average of 4 different earnings of potential jobs which, in their opinion, Mr Hind could do and his actual employment.  The difference between the two salaries was then used as a basis for calculating the percentage disablement.  They also concluded that the figure of 60% in 1992 had been correct at that time 

26. At or around the start of June 2001 Mr Hind wrote to the Council asking what his options were following his appeal.  On 19 June 2001, the Council advised him that there were two avenues of appeal, either to a medical board or, where the matter related to non-implementation of a payment despite a determination that it should be paid, to the Crown Court.  The letter concluded that Mr Hind had exhausted his rights of appeal by taking the matter to the Board of Medical Referees.

27. By letter dated 1 August 2001 Mr Hind asked the Council if they would exercise their discretion in his favour under rule K2 (which gives the fire authority the ability to re-assess an injury pension as such intervals as they think fit) or if they would not if they would re-consider the matter under rule H3(1), which he considered to be a right of appeal available to him having had regard to the regulations.  He said that the matter in issue under the rules was whether his “earning capacity had been affected as a result”.  He said this was the issue he had been trying to have reconsidered by the Board of Medical Referees.

28. The Council sent a holding reply saying that they would reply more fully later.  Then on 14 August 2001 the Council offered Mr Hind the opportunity to meet with a senior officer who, they said, could explain the situation to him.  It seems clear to me that in doing so the Council anticipated providing a full explanation at such a meeting, unfortunately Mr Hind expected a full written explanation before he would agree to any meeting relying on the holding letter referred to above.  The Council stated that it was satisfied that the medical appeal process but again offered to deal with his concerns in a meeting where they felt both sides may be able to understand each other more fully, the nature of the issues in dispute and hopefully progress the matter more effectively.  Mr Hind however refused attending any meeting without a full explanation first.  He therefore sought assistance from OPAS.

29. OPAS experienced difficulty in obtaining responses to queries, waiting over two months to be told that the matter was being referred to the Office of the Deputy Prime Minister (ODPM) for a view on the correct interpretation of the phrase referred 'earning capacity' (found in regulation A10(3)).

30. Having first sought a response in April 2002 OPAS finally received a reply from ODPM on 4 September 2002.  ODPM took the view that it was relevant to consider regulation A10(3) together with A10(2) and A9.  ODPM said that the terms of incapacity in those rules are linked to a person's performance as a fire fighter and therefore in their view it was reasonable that Mr Hind's degree of disablement should be judged against the earnings paid for the person’s performance as a fire fighter and to exclude any earnings which a fire fighter might gain from secondary employment.  

31. The ODPM also expressed the view that there was no provision in the Scheme that required a fire authority to have regard to a person’s earnings for secondary employment.  

32. The  complaint was then referred to me.

MR HIND’S SUBMISSIONS

33. The terms of his fire service employment are such as to allow ample time to pursue a second occupation which he did by running a successful glazing business.  

34. The appeal board had the relevant information about his earnings as a glazier and should have taken these into account in their assessment of his percentage disablement.

35. The Council deliberately misdirected him towards medical appeal instead of an appeal about the interpretation of rule A10(3) as it suited their purpose to have it considered as a medical appeal.

36. He was been denied a proper review under rule H3.

THE COUNCIL’S SUBMISSIONS

37. The effect of a qualifying injury (i.e.  one that qualifies for a pension) is prescribed by rule A10(3) as the means of determining the fire fighter’s degree of disablement.  The degree of disablement has to be determined because it is one of the factors when deciding the amount of an injury award in accordance with the method given in Schedule 2 Part V of the regulations (this is annexed to this determination).

38. The injury pension is designed to give the former employee a minimum income guarantee based on (normally) his final year's pay as a fire fighter.  The table in paragraph 1, schedule 2, Part V clearly states that the fire authority must assess the injury award on the principle of “pension as a percentage of average pensionable pay".  Under this calculation if the firefighter had had secondary employment the “earnings” upon which the guaranteed minimum income would be based would be those of a firefighter only.

39. When calculating the injury award the fire authority is allowed to take account of any other pension or notional pension due under the Scheme and certain social security benefits.  It does not however take account of any post-retirement income.  The injury pension therefore is based on the concept of the loss to the firefighter of his income as a firefighter.

40. Only considering income as a firefighter is the logical interpretation and in doing so makes sense of the factors used to decide the level of minimum income in Schedule 2, Part V which refer to length of service.  For example a firefighter with 10 years service but 25 years employment in a second job would have his injury award calculated by reference to the criteria of “5 or more but less than 15 years’ relevant service” instead of the column “25 or more years” in the annexed table.

41. Taking into account secondary employment creates anomalies.  It could lead to two firefighters with same length of service and same injury getting differing awards based on what they could earn ‘on the side’.  It also would lead to an inequitable result as between regular firefighters and retained firefighters.

42. For retained firefighters this is largely a secondary occupation.  However they are given parity with regular firefighters and are treated as having a regular firefighters pay and this is the standard against which the degree of disablement and pension is assessed.  To allow the other occupation to be taken into account would again here lead to inequitable results i.e.  the pension they could receive would be much higher than a full time firefighters.

COUNSEL’S ADVICE

43. Whilst the Council argues against Mr Hind's case, they have very fairly supplied a copy of  advice they took which on balance marginally favours Mr Hind's position.  

44. The opinion notes that there is little assistance in this issue to be gained from previous authority.  However, it highlights one case which Counsel considers relevant.  This is R v National Insurance Commissioner ex parte Mellors (1970) 2 All ER 270 .  This dealt with the assessment of a disablement pension under the National Insurance (Industrial Injuries) Act 1965.  The Divisional Court (by a majority) took the view that, when comparing the remuneration of a beneficiary in new employment with that in  previous employment, the Court had to make a simple comparison of the relevant pay packets, which were actually received by the individual.  It followed that the court could not seek to adopt a basis of comparison based on hourly rates for the work done.  The statutory provision here made reference to the comparison being with the remuneration which would have been received from the individual’s regular occupation.

45. Counsel favours Mr Hind's interpretation as in his opinion it is the one that uses the ordinary natural meaning of the phrase 'earning capacity'.  He says this phrase denotes something broader than just remuneration received from one particular occupation.  Such definition is said to be supported by the definition of incapacity in the Inland Revenue Guidance notes (IR 12 (1970) Part II para 10.8) which provides that incapacity means ‘physical or mental deterioration which is bad enough to prevent the individual from following his normal employment or which seriously impairs his earning capacity'.  Counsel says this makes a distinction between normal employment and earning capacity

46. Counsel asks why, if the Council is right, did the Order not adopt the concept of pensionable pay instead of earning capacity as that would be more logical in light of the construction the Council argue for.  

47. Finally Counsel says that the broader approach to the term 'earning capacity' is more in tune with the underlying purpose of the injury pension which is to provide some additional benefit to the firefighter who has sustained a qualifying injury which is effectively a serious and permanent injury which is sustained in the course of employment.  He argues therefore that it is appropriate for the full extent of the loss associated with the qualifying injury to be taken into account

CONCLUSIONS

48. The dispute before me turns on how the degree of disability should be assessed and in particular to the degree to which earning capacity has been affected as a result of the qualifying injury.  

49. To have regard to earnings in the context of earnings other than as a firefighter leads to anomalous results as set out in the Council's submissions (in particular I refer to paragraphs 41 and 42 above). It also leads potentially to double recovery if the secondary occupation itself has pension provision.

50. Nevertheless the literal meaning might indeed lead to such an anomalous result and the usual approach in interpreting a statute, or a statutory instrument is to give words their ordinary and literal meaning.  

51. I observe that for the purposes of determining injury awards under Regulation B4 the relevant day is the person’s last day of service as a regular firefighter which leads me to the view that account cannot fairly be taken of factors which  arise after that date but which may, for better or for worse affect the firefighter’s earning capacity.  

52. While I accept that the point is not without doubt, in order to avoid the anomalies identified by the Council and looking at what I perceive to be the purpose of the scheme it seems to me that the test which the Council should apply is to use the job of a firefighter (or something with the need for like skills and physical and mental abilities) as the reference point in determining whether and to what extent earnings capacity is affected.  Thus I do not uphold Mr Hind’s contrary submission.

53. With respect to delay.  It is clear there was considerable delay in first convening the appeal against the reviewed injury award.  However, the Council did compensate Mr Hind adequately in this respect by deferring the lowering of his injury award until October 2000.

54. However, when Mr Hind sought to have the appeal decision reviewed there was further delay.  I recognise that the Council did try to arrange for Mr Hind to meet the ACO to discuss matters, an offer, it seems to me, made in the spirit of helpfulness.  Mr Hind's response was unhelpful to the eventual resolution of the matter but perhaps understandable given the  earlier delay he had experienced.

55. I do not accept that the Council deliberately misdirected Mr Hind.  It is clear that there is a right to an appeal under rule H2 where the question is the degree to which a person is disabled.  The degree to which a person is disabled is established by considering the degree to which his earning capacity has been reduced.  This falls to be determined under rule H2 in the first place.

56. However, under regulation H3 it appears that a member is entitled to have the matter reconsidered by the authority.  The authority did do this and relatively expeditiously (see paragraph 28 above).  They also sought to have a meeting with Mr Hind to explain matters as they saw things to him, which he refused.  I see no reason to criticise the Council at this stage.

57. Nonetheless when Mr Hind sought to progress matters through OPAS there was delay of 6 months before a reply was given.  Then that reply came direct from the ODPM and Mr Hind was confused as to whether that was the end of the matter as far as the Council were concerned.  I consider there was delay and maladministration at this point and that it was a further cause of injustice to Mr Hind in delaying the resolution or progress of his complaint and consideration of his situation.  Given the earlier delays experienced by Mr Hind I have no hesitation in finding that this caused him distress and inconvenience.  However, I do not find that there was any deliberate intention to do so and as such a modest award is made in this respect below.

DIRECTIONS

58. The Council shall pay to Mr Hind the sum of £150 in respect of the maladministration identified at paragraph 57 above within 28 days of the date of this Determination. 
DAVID LAVERICK

Pensions Ombudsman

5 December 2003

ANNEX A

PART V

Rule B4


INJURY AWARDS 

1.(1) The amounts of the injury gratuity and the injury pension shall be calculated by reference to the Table below.


(2) In the headings in the Table references to relevant service are references to service which either was, or would but for an election under rule G3 have been, reckonable as pensionable service.


Table 

Percentage disablement 
Gratuity as percentage of average pensionable pay 
Pension as percentage of average pensionable pay 



Less than 5 years' relevant service 
5 or more but less than 15 years' relevant service 
15 ore more but less than 25 years' relevant service 
25 or more years' relevant service 

25 or less (slight disablement)
12.5
15
30
45
60

More than 25 but not more than 50 (minor disablement)
25
40
50
60
70

More than 50 but not more than 75 (major disablement)
37.5
65
70
75
80

More than 75 (severe disablement)
50
85
85
85
85

2.
(1) The amount of a person's injury pension calculated in accordance with paragraph 1 shall be reduced by three quarters of the amount of any other pension calculated by reference to pensionable service reckonable by virtue of the period of service during which he received the qualifying injury or, where an election under rule G3 had effect, by the amount of any other pension which would otherwise have been so calculated.


(2) For the purposes of sub-paragraph (1) any reduction of the other pension under rule B7 or B9 (commutation and allocation) or under Part VIII of this Schedule shall be disregarded.

3. (1) In respect of any week for which the person is entitled to an additional benefit mentioned in sub-paragraph (2) the amount of his injury pension calculated in accordance with paragraph 1 shall, subject to sub-paragraph (6), be reduced by the amount of the benefit.


(2) The additional benefits are—

(a) so much of any disablement pension under section 57 of the Social Security Act 1975 ("the 1975 Act") as relates to the qualifying injury, together with any relevant increase,

(b) so much of any reduced earnings allowance under section 59A of the 1975 Act as relates to the qualifying injury, and

(c) until the material date, any benefit mentioned in sub-paragraph (3), together with any relevant increase.

(3) The material date for the purposes of sub-paragraph (2)(c) is the first day after the person's retirement which is not, or is deemed not to be, a day of incapacity for work within the meaning of section 14 or 15 of the 1975 Act, or, as the case may be, a day on which he is incapable for work within the meaning of section 36 of the 1975 Act, and the benefits are—

(a) any sickness benefit under section 14 of the 1975 Act, including one to which he is only entitled by virtue of section 50A of that Act, and

(b) any invalidity pension under section 15 of the 1975 Act, including any additional component comprised in it in pursuance of section 14 of the Social Security Pensions Act 1975, and

(c) any severe disablement allowance under section 36 of the 1975 Act.

(4) In relation to the additional benefit mentioned in sub-paragraph (2)(a), relevant increases comprise any increase in the benefit attributable to an increase in the pension—


(a) by way of unemployability supplement under section 58 of the 1975 Act, excluding any increase under section 59 in the supplement,

(b) under section 60 of the 1975 Act (special hardship), or

(c) under section 64 or 66 of the 1975 Act (dependants),

and so long as the person is receiving treatment as an in-patient at a hospital as a result of the qualifying injury, any increase in the pension under section 62 of the 1975 Act (hospital treatment).

(5) In relation to the additional benefits referred to in sub-paragraph (2)(c), any increase under any provision of Chapter III of Part II of the 1975 Act (dependants) is a relevant increase.

(6) Where the provisions governing scales of additional benefits have changed after the person ceased to be a regular firefighter, the amount of the reduction in his injury pension in respect of any week on account of a particular benefit shall not exceed what it would have been if those provisions had not changed; where the benefit includes an amount attributable to an increase under section 60 of the 1975 Act (special hardship), it is to be assumed that the increase would have borne the same relationship to the former maximum for increases under that section.

(7) Where a person has become entitled to a disablement gratuity under section 57 of the 1975 Act in respect of the qualifying injury, this paragraph has effect as if he were entitled under that section during the relevant period to a disablement pension of the amount that would be produced by converting the gratuity into an annuity for that period; the relevant period is the period taken into account, in accordance with section 57 of the 1975 Act, for the purpose of making the assessment by reference to which the gratuity became payable.

4.
No payment shall be made in respect of an injury pension for any week in which the aggregate reductions under paragraphs 2 and 3 equal or exceed the amount of the pension calculated in accordance with paragraph 1.

5.—(1) This paragraph applies where a person who becomes entitled to an injury pension—


(a) received the qualifying injury during a period of sickness which included 1st April 1972 or ended before 1st July 1973, and

(b) is entitled to reckon less than 5 years' pensionable service,

and the provisions as to calculation and payment that were contained in article 15 (special pensions) of the Firemen's Pension Scheme 1971 ("the 1971 provisions") would have been more favourable to him than those of paragraphs 1 to 4 above.

(2) Where this paragraph applies—


(a) paragraphs 1 to 4 above do not apply, and

(b) the injury pension shall be calculated and payable as if the 1971 provisions had continued in force and had applied in his case.
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