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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr William Noakes

Scheme
:
Motokov UK Pension Scheme

Manager
:
SBJ Benefit Consultants Limited

MATTERS FOR DETERMINATION 

1. Mr Noakes says that the Managers of the Scheme have inappropriately sought recovery of an overpayment of pension.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Definitive Trust Deed and Rules (the Rules)

3. Section I of the Rules deals with “Increases to Pensions In Payment”.  Section I 4(1) provides as follows :

“All pensions and allowances (other than Guaranteed Minimum Pensions which shall be increased in accordance with Clause 4 of Part II of the Appendix) payable in respect of Pensionable Service accrued on and before 5th April 2000 shall be increased at the rate of 6% per annum on a date decided by the Trustees.”

4. Schedule C of the Rules deals with the Trustees’ powers.  Part 10 provides as follows:

“(1) 
Any dispute arising in connection with the Scheme between the Trustees and any Member, Deferred Member, Postponed Pensioner, Beneficiary, prospective member or any person who has ceased to be a Member within the six months immediately preceding the making of a complaint shall be determined in accordance with any internal dispute procedure established by the Trustee from time to time in accordance with Section 50 of the 1995 Act.

(2) Subject to (1) above, the Trustee may :

(a) determine conclusively any question or matter of doubt arising in connection with the Scheme;

(b) settle compromise or submit to arbitration any claim or dispute relating to the Scheme; or

(c) determine conclusively whether or not any person is entitled to any benefit or payment under the Scheme.

(3)
In exercising its powers under this Rule, the Trustees may act on any evidence or presumption (whether or not of a legal nature) as it thinks fit.” 

Background

5. Mr Noakes was employed by Motokov UK Limited and was a member of the Scheme from 3 April 1978 until 19 November 1989.  When Mr Noakes reached his normal retirement date on 19 November 1989 he began receiving his pension payments from the Scheme.

6. On 2 December 2001 Mr Noakes wrote to the Managers and requested that they check the amount by which his pension had been increased as he believed, having read an article in the newspaper, that it was in excess of the Inland Revenue maximum pension allowable.  In response the Managers confirmed that his pension had been calculated in accordance with the Scheme rules.

7. On 5 December 2001 Mr Noakes wrote again to the Managers reiterating that his query was as follows :

“….am I still entitled to receive the 6% annual increase…..The article I referred to in my letter inferred that if the annual compound 6% increase to my pension exceeded an Inland Revenue cost of living factor between my retirement and my current pension, then I would not be entitled to continue receiving a 6% increase each year….” 

8. On 19 December 2001 the Managers wrote to Mr Noakes and advised as follows :

“…Once in payment the Inland Revenue definition of maximum pension escalation is the increase in the Retail Prices Index which has been 47.09% since your retirement on 19 November 1989.

I will carry out an audit of the pension increases applied to your pension, as well as other scheme pensioners and revert to you with a proposed action plan for recovery of any overpaid instalments in the New Year.”

9. On 27 December 2001 Mr Noakes responded to the Managers saying that he was surprised that they were expecting to recover, from scheme pensioners, any overpaid instalments.  He suggested that any errors in this direction clearly lay with the Managers.   

10. On 7 March 2002, in response to a letter from Mr Noakes dated 5 March 2002, the Managers wrote to Mr Noakes and advised him that the administration department were due to write to him within the next week with details of the lower annual pension and the amount to be recovered over the next year.

11. On 18 March 2002 the Managers wrote to Mr Noakes and advised him as follows :

“..We have now completed the review of our pensions in payment under the above scheme against Inland Revenue Maximum Limits and can advise you that unfortunately your pension is being over-paid.

We are therefore obliged to reduce your pension in line with the maximum limit and as such with effect from 1 April 2002 the amount of pension you should be receiving will reduce from £27,428.63 per annum to £25,777.16 per annum.  However, because your pension has been overpaid since 1997 we have calculated that the total overpayment made to you was £5777.72.

Therefore with effect from 1 April 2002 your pension will be reduced to £19,999.44 per annum payable by monthly instalments of £1,666.62 per month gross.

The pension will of course increase again in April 2003 to £25,777.16 ……”

12. On 23 March 2002 Mr Noakes responded as follows :

“…I would advise you not to attempt to claw back any of your overpayments during the coming tax year without first liaising with me on how this matter can be settled.  I do not think you would meekly fork out £5772.72 without seeking full details of how this figure is made up.  As far as I can ascertain you do not have an absolute right to deduct any amount from my pension without firstly consulting me.  This overpayment has been on-going since 1997 and you cannot expect me to reimburse your error in one year…”

13. Mr Noakes then contacted OPAS, the Pensions Advisory Service, who advised him to write to SBJ Professional Trustees Limited (the Trustees) and request that they deal with his complaint using the Internal Dispute Resolution Procedure (IDRP).

14. On 26 March 2002 Mr Noakes received a telephone call from one of the Managers’ consultants.  Mr Noakes recalls that during the telephone conversation he was asked how he intended to repay the overpayment to which he replied “would they pay £5777.72 without first having details of how SBJ had calculated this sum”.  Mr Noakes replied that he intended to follow the IDRP procedure as he disputed that he should repay the overpayment.  Mr Noakes has commented to me that he has never had details of how the sum was calculated.

15. Mr Noakes sent his complaint to the Trustees on 27 March 2002.  He advised :

“… I accept that my current pension must be reduced in line with Inland Revenue Directives ….

I have received my annual pension over the years in good faith that it was correctly calculated and that I could use it freely and without any encumbrance.  On this assumption I have spent the money.  I am now confronted with a large debt through no fault of mine and over which I had no control.  It is on this premise that I request that you compensate me in full….

…You will readily appreciate that with my incorrectly calculated pension my tax code got smaller and smaller which left me with one option of not falling into the higher tax bracket…..the only way I could keep my total income below the higher tax bracket was to adjust how I invested my savings….I have therefore lost out on higher interest earning possibilities because of the overpayment of my pension…”

16. On 19 April 2002 Mr Noakes received a reply from the Managers in response to his letter dated 27 March 2002.  The letter gave a detailed explanation of how the overpayment had arisen and also advised Mr Noakes that :

“they had found that a more generous basis of calculating his pension could be used and this has increased the level of the Inland Revenue maximum pension payable…

…..this has reduced the total overpayment to £4512.79.

Upon instructions from the Trustees, we will be reducing your pension to the Inland Revenue maximum figure of £26,045.28 per annum with effect from 1st May 2002.  In addition we will be recouping the overpayment of £4512.79 by monthly instalments of £376.06 over a period of twelve months.  Consequently your gross annual pension from 1st May 2002 will be paid at the rate of £21,532.56 per annum.

The Trustees’ power to recoup the overpayment is contained in Rule 10 (2)(c)…….

With regard to your comments that SBJ Benefit Consultants Limited have been unprofessional, it is worth noting that the overpayment of your pension commenced prior to our appointment as administrators…..” 

17. On 20 April 2002 Mr Noakes wrote to the Trustees referring to the letter he had received from the Managers.  He queried why the calculation of Final Remuneration is different in the Managers letter of 19 April 2002 to that shown in their letter of amount of the 18 March 2002 and also pointed out that as he has never received confirmation of how the first figure was calculated he could not be certain that the new figure was correct.

18. On 7 May 2002 Mr Noakes wrote to the Managers noting that in spite of his letters they had commenced deducting the overpayment and he would therefore be passing his complaint to OPRA [OPAS].

19. On 11 June 2002 the person appointed to decide his Stage 1 IDRP complaint responded to Mr Noakes’ advising that his complaint was not upheld on the following basis :

“The Trustees have a duty to pay benefits in accordance with the Trust Deed & Rules of the Scheme.  However, the level of the benefits may be limited by overriding Inland Revenue Limits…..

….  In addition, where an overpayment of benefits arises, for whatever reason, the Trustees are duty bound to attempt to recoup this.  Failure to do so would be considered as an unacceptable loss of funds for which the Trustees for which the Trustees are ultimately responsible….

…how a member decides to conduct their tax affairs is not a matter that the Trustees can take into account.  The levels of allowances and the rates of taxation are set by the Government and are something over which the trustees have no control or influence…”

20. Mr Noakes points out that previously the appointed person (before he knew he was involved in that capacity) had written to him saying that he could not understand how Mr Noakes can be held responsible for a mistake in his pension.

21. On 6 August 2002 Mr Noakes wrote to the Trustees under Stage 2 of the IDRP and advised as follows :

“…No consideration has been taken into account by SBJ Benefit Consultants of the fact that it was I who drew to their attention that they were possibly incorrectly calculating my pension increases.  (b) At no time did the Trustees write to me to discuss what effect their immediate clawback of their pension overpayment error would have on my day-to-day living circumstances.  (c) There has plainly been maladministration by SBJ Benefit Consultants for which I am being unjustly penalised.

I should also point out that SBJ Benefit Consultants clawback appears to be in breach of Section 91 of the Pensions Act 1995, a copy of which I enclose.  I maintain that the exemptions granted by sub-section (5)(d) do not apply in my case.  Therefore the current clawback is in breach of Section 91.”

22. The trustees responded to Stage 2 of the IDRP on 13 August 2002 as follows :

“….Where there is found to be a breach of Inland Revenue limits, the Trustees are obliged to reduce the benefits to the appropriate level and take steps to reclaim any amounts that have been overpaid.  The source of the discovery of the overpayment is irrelevant and the same action must be taken regardless as to who brings it to the attention of the Trustees….

…We understand that on 26th March 2002 you were telephoned by Stuart Allen of SBJ Benefit Consultants.  A written record of the telephone conversation states that he asked you over what period you were prepared to have the overpaid amount clawed back.  You stated that you intended to lodge a complaint under the IDRP and were not prepared to discuss any reimbursement….  

…If you are now prepared to discuss this matter please would you put forward your proposals as to what period would be acceptable to you… ..

…You also state that a claw-back is in breach of Section 91 of the Pensions Act 1995 (the Act).  This section refers to benefits to which “a person is entitled or has an accrued right”.  As no approved pension scheme can provided (sic) benefits that exceed the Inland Revenue maximum amount, you where (sic) not entitled to these monies.  Therefore the recoup of these monies does not constitute a breach of the Act.”

23. On 25 August 2002 the OPAS adviser dealing with Mr Noakes complaint wrote to the Trustees advising them that Mr Noakes did not accept the Stage 2 IDRP decision.  He further advised that he believed that Section 91 of the Pensions Act 1995 was applicable in this case and requested that no further offsets be made from Mr Noakes pension and also that the Trustees repay the offsets already made.  

24. On 30 August 2002 the Trustees wrote to the OPAS adviser as follows :

“Section 91 is understood but felt to be inapplicable to Mr Noakes as his entitlement is not at question …..

….The original indication of overpayments came from Mr Noakes himself, therefore our action to reduce his pension to the Inland Revenue maximum pension was understood by him…

…The recovery of overpayments over a 12 month period was felt to be relatively painless to Mr Noakes not withstanding his understanding that he had been overpaid.  Mr Noakes did not wish to discuss the method of recovery with us, but as we previously offered, we would be happy to discuss alternative arrangements that you may agree with him….”

25. Mr Noakes complaint was referred to my office on 30 September 2002.  Mr Noakes says he readily accepted that his pension must be reduced in line with Inland Revenue limits.  As to the method of recovery he refers to his letter dated 23 March 2002 in which he requested further details of how the Managers had arrived at the original figure of £5772.72.  He maintains that he has never received these figures.  He continues as follows :

“Regarding SBJ’s “relatively painless deductions” from my pension I would point out that in January 2002, and at that time my pension was £27,427.68 with an increase to come in April 2002.  I committed myself to having my roof retiled etc after some storm damage to it during that month.  From a professional survey after the damage had been repaired I was advised that the roof tiles, fascia boards, soffits and lead gullies were in a very poor state of repair and should be replaced.  The cost of the work was £4,500.  As you will appreciate SBJ’s relatively painless deductions hit me very hard when I needed to pay out for this work later in the year.“

26. In response to my enquiries the Managers have told me that the original figure of £5772.72 was reduced to £4512.79 when it was found that the final remuneration had been calculated using the twelve months earnings prior to retirement rather than the yearly average of the total emoluments for the three consecutive tax years prior to NRD.  They also confirmed that the whole of the overpayment had now been recovered.

27. Section 91 (1) of the Pensions Act 1995 (the Act) provides :

91 Inalienability of occupational pension.

(1) Subject to subsection (5), where a person is entitled to a pension under an occupational pension scheme or has a right to a future pension under such a scheme –

…

(d) no set-off can be exercised in respect of it,

and an agreement to effect any of those things is unenforceable.

CONCLUSIONS

28. The overpayment initially occurred when the previous managers of the Scheme failed to restrict Mr Noakes’ pension to the maximum allowed by the Inland Revenue following the annual increases which are made to pensions in payment in accordance with the Rules.  Thus Mr Noakes received a greater pension than that to which he was entitled.  The Trustees are legally entitled to recover pensions paid to which there is no entitlement.

29. Mr Noakes has suggested that he relied on the overpayment to his detriment in that he had to restrict his other investments to arrangements which did not generate any additional income thereby maintaining his total income to a level which was below that which would be subject to higher rate income tax.  In addition he has stated that he had committed himself to making repairs to his property on the basis that he would not be required to repay the overpayment.  

30. Mr Noakes was aware in January 2002 when he committed himself to making the repairs to his property that the amount of pension he was receiving may have been incorrect.  I am not convinced therefore that the either the reduction in pension or repaying the overpayment affected his decision to carry out the repairs to his property.  

31. Whilst I understand Mr Noakes’ actions to avoid having part of his income taxed at the higher rate I am not convinced that had his pension been paid at the correct level his actions with regard to his other investments would have been any different.  He comments that such a statement is conjecture on my part.  So it is but he has not produced any evidence to lead me to a different view.

32. I can accept that there is no easy way to advise someone that they owe sums of money particularly when that sum amounts to a significant proportion of that person’s annual income.  However, I am critical of the Managers for the manner in which they recovered the overpayment.  The fact that they have the right to recover the overpayment does not in itself also give them the right to choose how the overpayment should be repaid.  Specifically, I am critical of the following actions the Managers took in the recovery of the overpayment:

32.1. Despite Mr Noakes’ request for a full breakdown of how the overpayment occurred, recovery of the overpayment commenced before this information was fully supplied and without prior warning.

32.2. Sub-Rule 10(2)(c) gives the trustees the power determine conclusively whether or not any person is entitled to any benefit or payment under the Scheme but this is subject to any dispute having first been determined under the IDRP.  I note however that although the Managers were aware that Mr Noakes’ complaint was in the process of being considered under the IDRP they commenced recovery of the overpayment;

32.3. The Managers appeared to have made no attempt to discuss with Mr Noakes how his day to day living might be affected by their recovering the overpayment over a period of 12 months.  

In addition to these specific criticisms I observe that the whole tone of letters from the Managers took no account of the fact that it appears to have been Mr Noakes himself who alerted them to their own mistake.   I have made direction to provide redress for the injustice caused, in terms of distress and inconvenience.  .

33. Section 91 of the Act prohibits moneys being set-off against an entitlement to pension.  However, it can, in my view, be argued that, as Mr Noakes has already received monies beyond his entitlement, the deductions which are being made do not fall foul of this provision.  There would only be a breach of Section 91 if more money was deducted than had been overpaid.

34. In summary, therefore I cannot uphold Mr Noakes complaint that he should not have been required to repay the overpayment.  However, I do uphold his complaint that there was maladministration in making the overpayment in the first place and that there was maladministration in the manner in which he was asked to repay it.

DIRECTIONS

35. I direct that, within 28 days of the date of this determination, the Managers pay the sum of £400 to Mr Noakes in compensation for the distress caused to him by their maladministration.
DAVID LAVERICK

Pensions Ombudsman

24 February 2004
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