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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr A Gibson (deceased)

Scheme
:
Norson Power Limited Retirement Benefits Scheme (the Norson Scheme)

Employer
:
Norson Power Limited (Norson)

Amclyde UK Limited (Amclyde)

MATTERS FOR DETERMINATION 

1. Mr Gibson’s executors have been informed that he was not covered for life assurance benefits.  They believe that either Norson or Amclyde had a responsibility to ensure that continuous life assurance cover was available for Mr Gibson.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Trust Deed and Rules

3. The governing documentation for the Norson Scheme comprises a Definitive Trust Deed dated 22 June 1982 and Supplemental Deeds dated 23 June 1995 (by which the current rules were adopted) and 25 March 1999.

4. Rule 6 provides,

“LUMP SUM BENEFITS ON DEATH
(This Rule shall be read in accordance with, and subject to, the provisions of Rule 14 [Inland Revenue Limits].

6.1.  (a) In the event of the death of a Member before the Normal Retirement Date and whilst in the employment of the Employer a lump sum shall be payable by the Trustees under section 4 of this Rule.  The amount of the lump sum shall be as described in Rule S5, but at the discretion of the Employer and the Trustees may be such higher amount (if any) as they may determine.

(b) If a Member shall leave the employment of the Employer or shall cease to be eligible for continued inclusion in the Scheme, he shall at the end of the calendar month in which the relevant event occurs cease to participate in the benefits under this section of this Rule other than in respect of any portion thereof which arises from a return of his own contributions.

6.2 If a pension has become payable to a Member and whilst in receipt of such a pension the Member shall die within five years…

6.4.  (a) Any lump sum payable in accordance with the preceding sections of this Rule shall be paid by the Trustees to or applied by them for the benefit of any one or more of the Beneficiaries hereinafter described…”

Scheme Booklet

5. The Norson Scheme booklet states,

“BENEFITS ON DEATH
Before the normal retirement date
If you should die while an employee of the Company before your normal retirement date the following benefits will be payable:-

(a) a return of the total contributions you have made, and

(b) a cash sum equal to three times your pensionable pay, and

(c) a pension to your widow, widower, child or adult dependant…”

Background

6. Mr Gibson was employed by Norson until 8 December 2000.  Amclyde acquired Norson’s engineering department and Mr Gibson became employed by Amclyde.  Amclyde purchased the assets of Norson Engineering Limited on 8 December 2000 but there is no other relationship between the two companies.  Whilst he was employed by Norson, Mr Gibson was a member of the Norson Scheme.  He became a deferred member when his employment ceased.

7. On 17 January 2001 Buck Consultants, who administer the Norson Scheme, sent Mr Gibson details of his deferred benefits in the Norson scheme.  The Statement of Deferred Benefits showed Mr Gibson’s ‘Date of Leaving’ to be 8 December 2000.  Buck Consultants recorded a telephone call from Mr Gibson in which he requested clarification of his pension at normal retirement date (4 December 2002) if he took a tax free cash sum.  They provided a quotation of benefits at normal retirement date on 20 February 2001.

8. On 6 April 2001 Buck Consultants recorded a further telephone call from Mr Gibson regarding his benefits.  Their telephone note records,

“Mr Gibson rang concerned that he was not able to be covered for life insurance under Norson’s new scheme as he’s off seriously ill at the moment.

[Mr Gibson] requested an immediate early retirement quote as he wasn’t to have the cash available as soon as possible.

Issue early retirement quotation as at 1 May 2001.

Would he be eligible for an ill health enhancement?”

9. Buck Consultants believe that the ‘wasn’t’ in the second paragraph is a typing error and should read ‘wanted’.  Mr Gibson’s brother says he finds it unacceptable that telephone notes, which have been shown to be inaccurate, are used as evidence of the information given to Mr Gibson.  Buck Consultants provided an ill health early retirement quotation for Norson on 9 April 2001.  In their covering letter they said,

“As you will be aware the Trustees can give special consideration to individuals who are retiring on the grounds of serious ill health.  This is an Inland Revenue easement where the benefits can be taken in the form of cash if the individual expectation of life is seriously diminished – ie less than twelve months.  If this is the case, and medical evidence is provided, Mr Gibson’s benefits can be commuted for an immediate lump sum… I understand that Mr Gibson has no dependants, and there will therefore be no widow’s pension payable.”

10. Norson obtained an opinion from Dr Dodds, Consultant in Clinical Oncology, to the effect that Mr Gibson met the Inland Revenue’s definition of serious ill health.  On 30 April 2001 Buck Consultants sent Mr Gibson a cheque for £11,000 in respect of his commuted benefits under the Norson Scheme.

11. Mr Gibson became an employee with Amclyde on 8 December 2000.  He was on sick leave at the time but returned to work on 13 December 2000.  Amclyde provide a group personal pension plan and separate life cover under a group life assurance scheme.  Death in service cover is provided by Canada Life under a policy which came into effect from 6 April 2001.  The terms of the Canada Life policy include the provision that,

“If a member is not at work on the last working day prior to the date on which cover is due to commence, he will not be covered until either:- He has completed 2 months continuous, full-time active service with the employer following his return to work

or
He has provided evidence of health satisfactory to Canada Life.”

12. Mr Gibson remained an employee with Amclyde until his death on 30 August 2001 and was in receipt of his full salary up to that point.  He had, however, been admitted to hospital on 12 February 2001 and did not return to work thereafter.  No evidence of satisfactory health as mentioned in paragraph 11 was provided to Canada Life prior to his death.  

13. Following Mr Gibson’s death, his solicitors contacted Buck Consultants.  Buck Consultants informed them that the group life cover was only payable if the member died while an active member of the Norson Scheme.  They said that Mr Gibson had retired on 27 April 2001 and was no longer eligible for this benefit.  

14. Mr Gibson’s brother, who is executor of his estate, made further enquiries with Buck Consultants.  He was told that Mr Gibson’s life cover ceased when he left Norson to join Amclyde on 8 December 2000.  Buck Consultants explained that, because Mr Gibson had been unable to complete an ‘Actively at Work Declaration’ on joining Amclyde, he had not been covered for group life benefits when he joined Amclyde.  They explained that the insurance company providing the life cover required the completion of this declaration and would not cover any employees who were unable to sign one until they had completed two months of active service on return to work.  Mr Gibson had not been able to return to work and had not therefore been covered.

15. Mr Gibson’s brother has questioned whether the Transfer of Undertakings (protection of Employment) Regulations 1981 apply and referred to Article 3(3) of the European Directive.  Regulation 7 of TUPE provides,

“Exclusion of occupational pensions schemes

(1) Regulations 5 and 6 above shall not apply –

(a) to so much of a contract of employment or collective agreement as relates to an occupational pension scheme within the meaning of the Social Security Pensions Act 1975 or the Social Security Pensions (Northern Ireland) Order 1975; or

(b) to any rights, powers, duties or liabilities under or in connection with any such contract or subsisting by virtue of any such agreement and relating to such a scheme or otherwise arising in connection with that person’s employment and relating to such a scheme.

(2) For the purposes of paragraph (1) above any provisions of an occupational pension scheme which do not relate to benefits for old age, invalidity or survivors shall be treated as not being part of the scheme.”

16. Mr Gibson’s brother says that he understands that the occupational pension transfer exception was included because it would be impossible for companies to exactly duplicate existing pension arrangements.  He suggests that Parliament did not intend it to be used ‘as a legal loophole for companies to evade their responsibility to employees they have inherited’.  Mr Gibson’s brother believes that Mr Gibson was ‘due a duty of care’ by Amclyde to inform him of the requirements of the new life insurance policy.  He believes that Mr Gibson would have made different decisions in consultation with his doctor if he had been aware of the requirements of the new life insurance policy.  Mr Gibson’s brother has also explained that Mr Gibson had hoped to give some financial assistance to his nieces and nephews.

CONCLUSIONS

17. So far as TUPE and the European Directive are concerned, occupational pension schemes are excluded from the provisions of TUPE insofar as they provide old-age, invalidity and survivors’ benefits.  No other provision in UK has sought to apply the relevant European Directive to such benefits.  Whatever Mr Gibson’s brother might think about the intention of Parliament and the effectiveness of the TUPE provisions, I must have regard to the current legal framework.

18. Had Mr Gibson been an active employee of Norson at the time of his death, he would have qualified for a benefit under Rule 6 (see paragraph 4).  However, at the time of his death, Mr Gibson was no longer an employee with Norson and, indeed, had received his retirement benefits in the form of a commuted lump sum.  I am satisfied that there was no requirement for Norson to provide a lump sum death benefit in these circumstances.

19. Mr Gibson was, from the date that his employment ceased with Norson, a deferred member of the Norson Scheme.  If he had not opted to take his retirement benefits, in the event of his death the lump sum payable would have been a return of his own contributions under Rule 6.1(b).  However, having opted to take his retirement benefits in a commuted form, Mr Gibson became a pensioner and fell to be considered under Rule 6.2.  Under normal circumstances, a five year ‘guarantee’ provides for a lump sum equivalent to the remaining unpaid pension to be payable.  However, in Mr Gibson’s case he had, in effect, received a lump sum equivalent to his future pension and therefore no further lump sum was payable.

20. Amclyde was not a participating employer in the Norson Scheme and is not therefore bound by the Rules of that scheme.  Having acquired the engineering business from Norson, Amclyde made alternative arrangements for pension provision.  There was no requirement for them to replicate the scheme offered by Norson and no suggestion that they promised to do so.  It was unfortunate for Mr Gibson that the terms of the group life assurance policy excluded those who were not actively at work at the time the policy was taken out.  This is, however, by no means an unusual clause to find within such policies and it enables the provider to minimise the risk it is taking on.

21. It is clear, from his conversations with Buck Consultants, that Mr Gibson was aware that he had been excluded from the group life policy.  I do not accept that it is inappropriate to consider notes of telephone conversations.  The one obvious typing error does not persuade me to disregard the contents of those notes.  I am not persuaded that there was any requirement for Amclyde to make any special arrangements to include Mr Gibson.

22. I appreciate that these are unfortunate circumstances, albeit mitigated by the fact that Mr Gibson had no direct dependants.  However, I find that both companies have acted properly within the Rules of the Scheme and the prevailing legislation.
DAVID LAVERICK

Pensions Ombudsman

20 January 2004
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