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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr Robin Marsden

Scheme
:
Medical Sickness Group Pension Scheme

Respondents
:
Wesleyan Assurance Society (as Employer)

MATTERS FOR DETERMINATION 

1. Mr Marsden submits that his employer, Wesleyan Assurance Society, wrongly refused him ill health retirement benefits, did not consider his application for such benefits with the care required, and failed to inform members of the Medical Sickness Group Pension Scheme of the availability of such benefits, thus depriving him of the opportunity of applying for them.  He now asks for ill health benefits, to be backdated to the date of his retirement, and compensation for financial losses suffered as a result of not receiving these benefits.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Marsden was born on 2nd April 1947.

4. In April 1972 he started working for Medical Sickness Annuity and Life Assurance Society (Medical Sickness), as a representative.  He became a member of the Medical Sickness Group Pension Scheme (the Scheme).


5. From about 1976 Mr Marsden started to have health problems, experiencing chest pains, palpitations and insomnia, all ascribed to nervous tension.  These symptoms continued for about fifteen years during which time he also suffered from panic attacks.  He developed psoriasis in 1982, from which he still suffers mildly.  From 1986 to 1993 (when he received appropriate treatment) he suffered from a duodenal ulcer and hiatus hernia, and he took six weeks' sick leave in 1989, when he suffered from post viral syndrome.  

6. In 1994 a change in the Scheme Rules introduced the possibility of early retirement on grounds of ill health.  Rule 14.2 of the Trust Deed and Rules of 1994 provides:

"Subject to .... the production by the Member of appropriate medical evidence a Member who has completed not less than 15 years' Service may retire from Service on immediate pension at any time if he is leaving Service because of ill-health or incapacity by reason of which such Member is totally incapable of discharging his duties (or taking up comparable alternative employment).  The Principal Employer has power conclusively to determine whether or not a Member's ill health or incapacity is such as to bring him within the ambit of rule 14.2.  The amount of such immediate incapacity pension shall be calculated ... in accordance with the provisions of rule 14.4.  [That is, there would be no discount for early retirement]." 

Mr Marsden says he did not find out about this change to the Scheme rules until 2000, when a colleague told him about it.

7. In about July 1997 the business of Medical Sickness was acquired by Wesleyan Assurance Society (Wesleyan), a mutual benefit society.  

8. In January 1998 a new edition of the Scheme Booklet was published.  The purpose of the booklet was stated to be to explain what benefits members and their families could expect to receive from the Scheme.  There were references to early retirement in the booklet, and to the sick pay scheme (which provided protection against loss of earnings for employees who were totally unable to carry out their essential duties), but the possibility of retirement on grounds of ill health was not mentioned.  Details of ill health retirement benefits were not published in the Scheme Booklet until March 2002.   

9. In July 1998 Mr Marsden experienced acute stress and anxiety and, on medical advice, took two months' sick leave.  Following a meeting, Mr Marsden wrote to Wesleyan’s managing director (MD) to confirm that he intended to seek early retirement, and informed him (adding how difficult it was to admit this to himself and others) that the underlying reason for his early retirement was his own ill health.  As he put it, "I have reached the end of my mental reserves and cannot cope with my work anymore".  

10. In January 1999, he applied, formally, for early retirement to take effect in January 2000.  This long notice period was expressed by Mr Marsden, in his letter applying for early retirement, to be at Wesleyan’s request in order to allow for succession planning.  On 25 February 1999 Wesleyan's personnel manager approved Mr Marsden’s application.  Mr Marsden continued to work out his notice, with support, as organised by his line managers.  In a letter dated 12 May 1999 regarding the use of any pension fund surplus, he drew the Trustees’ attention to his poor health and deteriorating eyesight.

11. In October 1999 the vision in his right eye started to deteriorate, and from December that year he attended the eye clinic at St Peter's Hospital, under the supervision of a consultant ophthalmologist, Mr Condon.

12. On 20 January 2000, shortly before his retirement on the 24th of that month, Mr Marsden wrote to the Trustees of the Scheme to seek an enhancement of 
his pension, on the basis that there was likely to be a surplus in the Scheme.  He submitted that his circumstances made such an enhancement appropriate: he said that he had needed to bring forward his intended date of retirement by two years because of ill health, his eyesight was also now deteriorating and it would certainly be difficult to find work to supplement his pension.  He added that he had given twenty eight years' good and loyal service to Medical Sickness and then Wesleyan.  He said that the early retirement factors removed about one quarter of the pension he had worked for and his own top up provisions could not compensate for this.  

13. Mr Marsden's request was considered the following May, and the Company Secretary told Mr Marsden in a letter dated 30 May 2000,

"In respect of your specific point regarding your health and its effect on your pension entitlement, I suggest the appropriate course of action is for you to make formal application for an ill-health retirement pension.  This can then be considered by the Board at its next meeting.” 

14. Accordingly, Mr Marsden wrote to the Company Secretary, outlining his long term health problems (as summarised in paragraph 5 above).  He drew attention to his poor eyesight, saying that if he read, wrote or looked at a computer screen for any length of time, a blurred patch obscured the centre of his field of vision.  Drafting and typing his letter had been difficult as it had caused the problem to occur.  He concluded by saying that after five months of retirement he could see that he would not be able to work in financial services again.  At his age and with the considerations described it was highly unlikely that he would find other suitable employment.

15. On 27 July 2000, the Company Secretary informed Mr Marsden that, at their meeting on 18 July, the trustees had reviewed the scheme rules, but believed they had no power to alter the basis on which a pension in course of payment 
was being paid.  He offered to pass Mr Marsden's letter to the Principal 
Employer, which Mr Marsden accepted.

16. On 6 September 2000, the Human Resources Director informed Mr Marsden that, having reviewed his personal file, he was satisfied that he had understood and accepted the basis upon which early retirement was offered to him: it would not be possible retrospectively to change that basis.

17. On 3 October 2000, Mr Marsden wrote to Wesleyan's MD, to initiate the internal dispute resolution procedure.  He also said that he had recently been informed that a specific provision for an ill health pension existed in the Scheme Rules, which had not been drawn to his attention.  He said that he believed that this option should have been provided to him when originally seeking early retirement, and the employer's failure to do so constituted a lack of care.

18. The MD responded in November 2000, after a review by the trustees of various documentation, including memoranda, scheme booklets and staff handbooks.  He said,

"While I am aware that you had periods of absence on account of sickness, it seems that these were never of such duration or severity that you were totally incapable of discharging your duties or of taking up comparable alternative employment.  For this to have been considered, we would have needed independent medical reports and I am not aware that these were ever required.  I also note that you were not on sick leave at the time you took pension benefits early, following discussion and agreement with the then sales management.



"I therefore do not consider that the Principal Employer has failed in any duty of care owed to you and so do not consider a review of your original application for an early retirement pension is warranted.  The whole Board of Trustees considered the facts at their meeting on 23 November 2000 and confirmed they were in agreement with this view."

Mr Marsden did not accept this, and again requested a review of his original application.  

19. The MD replied on 29 January 2001, agreeing that information about the specific provision in the scheme rules for ill health benefits should have been made available to Mr Marsden before his retirement, but continuing to refute his entitlement to such benefits.  He said that ill health benefits would only be granted to a member whose incapacity was so severe that he was totally incapable of discharging his duties with the Society or of taking up comparable alternative employment.  The principal employer would need to be satisfied conclusively, on the basis of appropriate medical evidence, of the member's incapacity.  The evidence available to them, he said, did not suggest that the test for ill health incapacity would have applied in Mr Marsden's case.  Indeed, he was still working for Wesleyan up to the date of his retirement.  If Mr Marsden had any medical reports concerning his ability to work at the time of his retirement which he thought he should bring to the employer's attention, he should forward them.  However, this might not affect his position.

20. Mr Marsden asked his GP to provide a report, and on 2 March 2001 Dr Pearce wrote to Wesleyan's MD.  He outlined Mr Marsden’s symptoms from July 1998 to October 1999 (that is, stress, visual impairment, and chronic epidydimitis) and the treatment being given (respectively, counselling from a psychologist, referral to the ophthalmic surgeon and medication).  He concluded:

"I can confirm that Mr Marsden was suffering from severe work -related stress and increasing visual impairment, which was making his job impossible.  I do reiterate, however, that at no point was I asked whether I would support a retirement on medical grounds but given the 
information before me, I can see no reason why I would not have supported such a request."

21. On 29 May 2001 the MD informed Mr Marsden that the principal employer had decided that, having considered the evidence provided by Dr Pearce, Mr Marsden's health was not sufficiently severe to bring him within the ambit of rule 14.2.  He said that the principal employer had the power, under the rule, to determine conclusively whether or not his ill health made him totally incapable of discharging his duties with the Society or of taking up comparable employment.  He said it was a stringent test, which Mr Marsden's circumstances did not meet.

22. As for Mr Marsden's complaint about the failure to notify him of the provisions of rule 14.2, Mr Marsden was now aware of it, he had supplied medical evidence about his state of health at the relevant time, which had been considered by the Principal Employer, and the managing director hoped that Mr Marsden would agree that this aspect of his complaint had been resolved.

23. Mr Marsden did not believe that his complaint had been dealt with fairly or completely.  In July 2001 he told Wesleyan that since writing in February, he had consulted an eye specialist, Mr Leonard, who had confirmed that his current vision problems were the effect of multiple episodes of central serous retinopathy.  He also requested an explanation of the 'stringent test' referred to by the MD, since he said he could certainly not carry on working or work in any comparable capacity.  He felt that he clearly met the criteria of rule 14.2.

24. A response followed quickly from the operations director, who told Mr Marsden,

"We [ie he and the MD] had sought in our letter of 29 May 2001 to make it clear to you that, having considered this matter over a number of months, we are not prepared to grant your request for consideration for an ill health pension.  This is our final position on this matter.

"While I appreciate that you will be disappointed at this outcome, there clearly is no point in entering into further correspondence.  I believe that our reasons for this decision have been explained in the letters that have passed between us."

25. This response did not satisfy Mr Marsden (in fact, he told the MD in his reply that he regarded it as amazing that a senior officer of the company would deem it appropriate to send such a dismissive and discourteous letter to a long serving member of staff).  He asked again about the 'stringent test' to be applied in applications for ill health benefits, and for details of the specialist information relied on in reaching the decision not to grant them to him.

26. Wesleyan reconsidered their position and in September 2001 the operations director met Mr Marsden to discuss his application for ill health benefits.  Shortly afterwards, Wesleyan instructed their chief medical officer, Prof.  Allan, to advise them on Mr Marsden’s application.  

27. Prof Allan reported to Wesleyan in October 2001.  He noted Mr Marsden's medical history, and referred to Dr Pearce's letter of 2 March 2001.  He suggested that photocopies of the GP's records could be obtained, to determine whether he had been consulted about work-related stress, and that Mr Condon could provide evidence of visual impairment.  Prof.  Allan concluded,

"The test that needs to be applied is whether either of these conditions [visual impairment and work related stress] made him totally incapable of discharging his duties.  

"As far as I can ascertain he only had some 2 months' sick leave in the 2 years prior to retirement.  He may well not have been performing as well as in earlier years, but this is very different from being totally incapable of undertaking his work." 



28. In January 2002, the operations director wrote again, saying that Prof.  Allan had reviewed all the available records, but wished to see more detail from Mr Condon, the ophthalmologist.  Mr Marsden gave his consent for such detail to be provided, on condition that the specialist who had identified the central serous retinopathy, Mr Leonard, should also be approached for information.

29. Mr Condon reported on 18 February 2002.  He said that Mr Marsden had attended the eye clinic at St Peter's Hospital since December 1999 and described the condition of Mr Marsden’s eyes.  A series of specific observations at the end of his report included the following:

"There has been no deterioration of his vision during the period of follow up at St Peter's.

"Visual ability unchanged from earlier.

"From the notes, I find no apparent reason why he should not return to work as a financial advisor.

"From review of his notes it appears that any occupation not requiring binocular vision could be performed.

"He is on no treatment.

"Prognosis excellent." 

30. Mr Leonard's report of 26 February 2002 was based on his examination of Mr Marsden the previous May.  He noted the extreme short sightedness in Mr Marsden's left eye, and that the vision in his right eye had become more blurred recently.  Mr Leonard went on:

"The right eye in fact could see quite well, but he had a vitreous detachment which meant the vitreous drifted across his vision and interfered with things periodically.  This is a physiological event and occurs in everybody sooner or later.  However, it causes more trouble in people who are monocular if the vitreous moves across the line of sight periodically.  No treatment is required and it generally settles spontaneously.

"The other symptoms sounded as though he had had a central serous retinopathy.  This is a leakage of fluid from the choroid underneath the retina in to the retinal tissue and seems to occur in people who are under some considerable stress.  At its worst it makes it almost impossible to read, but I think in this case the symptoms have been relatively mild.  

"At the moment as things are quiescent no further tests have been required.

"His visual condition in the right eye at the moment is good with 6/6 vision with his present spectacles.  ...... His vision at the moment should be good enough for any sort of activity, including driving and reading.  However if the condition deteriorated again and he had a further central serous leak then he might not be able to read very well at all for quite a few weeks.  There is no good treatment for this, although if the condition becomes chronic it can be lasered, but these patients usually see really quite poorly and the laser simply stops things getting worse.




..............

"I think the problem regarding work is whether this is stressful and whether the stress will induce a further episode of central serous retinopathy or not.  It is impossible to predict.  The vitreous aspect of things should clear up spontaneously.

"It is always difficult to objectively evaluate visual difficulties in patients who have only one good eye and there are concrete reasons why Mr Marsden has trouble, although when last seen in May these seem to be settling very nicely." 


Mr Marsden has drawn to my attention that, although Mr Leonard believed that his vision ‘should be good enough for any sort of activity’, in fact it is not good enough for reading, though he can still drive.

31. In March 2002, the operations manager informed Mr Marsden that Wesleyan had received the reports from Dr Leonard and Dr Condon, which had also had been reviewed by Prof.  Allan.  Wesleyan’s conclusion was that there was no basis on which to grant Mr Marsden’s request for retrospective ill health early retirement.

32. Mr Marsden did not accept this decision and after approaching OPAS for assistance, complained to me.

33. Mr Marsden’s submissions were accompanied by a further report from Mr Condon (dated 14 November 2002) describing the symptoms experienced by Mr Marsden, as Mr Marsden considered that these had been omitted from Mr Condon’s report of February 2002.   He told me that: 

· he felt that Mr Leonard’s report gave the impression that he was no longer suffering from the symptoms with which he had presented, which was not true.  
· he still attends Moorfields Eye Hospital and has undergone numerous test; the vitreous detachment which Mr Leonard had said generally settles spontaneously has not done so in his case;

· neither Mr Leonard nor Mr Condon had suggested the cause of his continuing reading problems;
· Prof.  Allan, who had not made any direct contact with him, was Wesleyan’s Chief Medical Office, and not, in his opinion, independent;
· in relation to the fact that he continued to work during his notice period, his thought processes at the time of his retirement were not totally logical, as he believed that if he stayed off ill he might lose his employment and any hope of an early pension;
· he was, and still is, incapable of discharging his duties.

34. For their part, Wesleyan submitted that they did not understand how their handling of Mr Marsden’s application for ill health benefits could have caused him any distress or inconvenience.  They believed that it must have been apparent to Mr Marsden that he did not fulfill the relevant criterion for these benefits, and that they had responded to his correspondence in a timely fashion.  They reminded me that they had met Mr Marsden in September 2001 to listen to his concerns.

CONCLUSIONS

35. Rule 14.2 makes clear that retirement on grounds of ill health may be granted where a member is totally incapable of discharging his duties or of taking up comparable alternative employment.  The judgment as to a member's total incapacity rests entirely with the Principal Employer.

36. Mr Marsden was unfortunate enough to suffer a series of illnesses over the years of his employment with Medical Sickness and then Wesleyan.  However, he had recovered from the worst physical effects of most of these by the time that early retirement became an issue.  It was stress and anxiety which prompted his decision to seek early retirement in 1998/99, and worsening eyesight during the course of 1999 which strengthened his conviction that he was no longer able to work.

37. In coming to a decision about whether Mr Marsden qualified for ill health benefits under the Scheme, the Principal Employer, Wesleyan, had therefore to consider the evidence as to whether Mr Marsden’s stress was so severe, and his eyesight so poor, that they rendered Mr Marsden totally incapable of working, as he submits is the case.

38. To make their decision, they obtained information, first from Mr Marsden’s GP, and later from Wesleyan’s own Chief Medical Officer and the ophthalmic specialists whom Mr Marsden had consulted.

39. The GP concluded that Mr Marsden's work-related stress and visual impairment were making his job impossible, and while he had not been asked at the time to consider ill health retirement, he saw no reason why he would not have considered it appropriate.

40. Prof.  Allan drew attention to the fact that the GP had not referred to any further treatment being sought or given for Mr Marsden's stress after the episode in the summer of 1998, but suggested that the ophthalmologist should provide more detailed information about Mr Marsden's eyesight.  His report was not conclusive as to whether Mr Marsden was totally incapable of working, but did put in doubt whether the test had been met.  

41. Mr Condon and Mr Leonard (whose report Mr Marsden had specifically requested should be sought) mainly addressed the question of visual impairment.  Although Mr Marsden has brought to my attention his continuing difficulties with his eyesight, Wesleyan were at the time they considered his application, entitled to rely on the reports provided by the two specialists, neither of whom concluded that Mr Marsden’s eyesight rendered him totally incapable of discharging his duties.  In relation to this aspect of his health therefore I find that it was reasonable for Wesleyan to refuse his application.  

42. As to the stress Mr Marsden suffered, the position is not so clear cut.  However, I find on balance that it was reasonable for Wesleyan to conclude from the evidence available, and taking into account the fact that Mr Marsden did continue working after his episode of severe stress in 1998 (notwithstanding Mr Marsden’s comments about why he did this), that the test of total incapacity, in relation to stress also, had not been met.  I therefore find that, in the circumstances and even though Mr Marsden asserts that he was not, and is not, incapable of discharging his duties, it was reasonable for Wesleyan to turn down his application.

43. Mr Marsden has questioned Prof.  Allan’s independence.  On this subject, I would only observe that I have not seen anything which leads me to conclude that Prof.  Allan did not give impartial advice to Wesleyan.  

44. Mr Marsden has also complained about the manner in which his application was dealt with.  The duty to disclose information about changes to a pension scheme, including the introduction of a valuable benefit such as ill health retirement, falls to the trustees.  Any injustice which was caused by failing to tell Mr Marsden about the benefits under rule 14.2 was to some extent cured by the fact that he did come to know about the rule, and, his application in this connection was eventually dealt with.  

45. Nevertheless, it took Mr Marsden some time to achieve this and only after a year of persistence did Wesleyan agree to review his application with the benefit of advice from their chief medical officer.  I note that, 

· In September 2000, the human resources director dismissed the application without any apparent consideration of whether Mr Marsden fulfilled the criterion in Rule 14.2;

· In November 2000, the MD told Mr Marsden that Wesleyan could not have considered his application because they would have needed independent medical reports – leaving it unclear whose responsibility it was to provide these; and

· In July 2001 the operations director responded to an unanswered request from Mr Marsden for further information about the ‘stringent test’ to be applied, with a terse repulse.

I have noted Wesleyan’s submissions on this point, but I find that there was maladministration in the manner in which Mr Marsden’s application was dealt with, and, especially in the light of his candid admission in 1998, that he had reached the end of his mental reserves, I find that this maladministration caused him distress and inconvenience.  I make a direction below for compensation for such distress and inconvenience.

DIRECTION

46. I direct that Wesleyan pay Mr Marsden, within 28 days of the date hereof, the sum of £250.  

DAVID LAVERICK

Pensions Ombudsman

21 April 2004
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