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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr Terence Lawson

Scheme
:
Group 4 Pension Scheme

Respondents
:
Trustees of the Group 4 Pension Scheme

MATTERS FOR DETERMINATION 

1. Mr Lawson submits that the decision by the Trustees of the Group 4 Pension Scheme to refuse him ill health benefits was perverse and misguided.  He seeks a review of his application for ill health benefits.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Lawson was born on 3 November 1949.

4. He was employed by Court Services, a division of Group 4 Falck Global Solutions Limited (Group 4), as a Prison Custody Officer, and was a Plan 1 member of the Group 4 Pension Scheme (the Scheme).

5. On 25 September 2001 he suffered a heart attack while escorting a prisoner to court, and was taken to Staffordshire General Hospital where he suffered episodes of ventricular tachycardia and ventricular fibrillation.  He received treatment in the Coronary Care unit, and was put on medication for his heart condition.  He was discharged from hospital on 4 October 2001.

6. He attended Lincoln County Hospital for an exercise test approximately six weeks later, the result of which suggested that he had at that point made a good recovery from his heart attack.  However, on 17 November 2001 he was admitted to Lincoln County Hospital with a further episode of chest pain, which was attributed to another, minor, heart attack.  He was put on a waiting list for an angiogram, and continued to take medication.

7. In February 2002 Group 4 considered whether Mr Lawson could continue in his employment and sought a report from his GP, Dr Lennon, and from Dr Kelly, his consultant cardiologist at Lincoln County Hospital.

8. Dr Lennon’s report, dated 6 February 2002, outlined Mr Lawson’s medical history since his heart attack, and concluded that he had made steady progress in his recovery, but was not fit to work at that time.  Dr Lennon said she imagined that the results of the angiogram which Mr Lawson was awaiting would be crucial in determining his fitness to work, but that it was her professional opinion that Mr Lawson would never be fit to return to the type of work that he did prior to his heart attack.  

9. Dr Kelly’s report, dated 12 February 2001, described Mr Lawson’s medical history since November 2001, and concluded that:

· His second small heart attack and relatively large number of risk factors (family history of heart disease, high cholesterol and having been until recently a heavy smoker) indicated a risk of developing further problems in the future;

· He might, depending on the results of his angiogram, need either an angioplasty or bypass surgery.  The angiogram would also give a better idea of the long term prognosis.  However, given that he had already had one myocardial infarction and there was some risk of ‘events’ in the future, Mr Lawson should avoid severe physical exertion and confrontational situations.

10. On 26 February 2002 Mr Lawson met the Human Resources (HR) Officer at Group 4, and it was agreed that in view of the reports from Dr Lennon and Dr Kelly, and Mr Lawson’s own comments on his health, his employment would be terminated on health grounds.  Matters taken into consideration were the nature of Mr Lawson’s work, and the likelihood of violent confrontation with prisoners and the stress this would cause.  The HR department wrote the following day confirming this decision, and informing Mr Lawson that they were unable to offer him alternative employment.   

11. On 6 March 2002 Mr Lawson applied for ill health retirement benefits under the Scheme.  

12. The Scheme is governed by its Trust Deed and Rules, and in relation to ill health benefits the Rules provide as follows:

“15
Incapacity Pension 

15.1 An Active Member may with the consent of the Trustees retire from Service on immediate Scheme Pension at any time before his Normal Pension Date if:-

(a) he is leaving service because of Incapacity and ….his Employer consents to payment of pension to him under this Rule; or

(b) he is being required by his Employer to leave Service because of Incapacity; ….

………….

15.2 The Trustees may reduce, suspend or terminate a pension being paid under Rule 15.1 if in the opinion of the Trustees having obtained written medical advice the Pensioner ceases to be suffering from Incapacity ….. to the degree justifying payment … of such pension, or has partially or fully regained his capacity for employment or other remunerated work whether or not with the Employer ….”

“ “Incapacity” means:

(a) in respect of a Plan 1, 2 or 5 member, disablement as a result of an accident or serious illness such that in either case, in the opinion of the Trustees, he is totally and permanently incapable of properly continuing in his normal employment or of being engaged in any other employment (whether or not with an Employer) or remunerated work;” 
…...

13. After Mr Lawson had applied for ill health benefits, he decided that he wanted to appeal the decision to terminate his employment.  At a meeting on 23 April 2002 with the HR Manager he was told he could not proceed with both an application for ill health benefits and an appeal against the termination of employment, and he chose to proceed with the application for ill health benefits.   

14. The Pensions Department at Group 4 sought advice from Occhea Ltd (Occhea), a company appointed by the Trustees of the Scheme to provide independent medical reports in applications for ill health benefits.  In order for Occhea to provide this advice, they asked Dr Smith, an affiliate of theirs (and a general practitioner at another medical practice – not Mr Lawson’s) to examine Mr Lawson.  This he did on 30 April 2002.  

15. His report, addressed to Dr Pilling, Occhea’s managing director and a Fellow of the Faculty of Occupational Medicine, included the following observations:

“It appears Mr Lawson was a fit and healthy gentleman prior to September 2001.….  In view of his young age an angiogram has been carried out in the last month.  I do not have the formal report to hand.  However Mr Lawson tells me that an artery on the right side of the heart was blocked and there is also an artery on the left side which was showing some narrowing.  As a result he informs me Dr Kelly is due to review him every six months with a treadmill test once a year.  From what Mr Lawson told me Dr Kelly has said that angioplasty is not an option in his case and the next alternative, although there are no plans for this, is a coronary artery bypass graft.  I presume this option would be considered if there was a general deterioration in his condition and this is presumably the reason Dr Kelly is monitoring him every six months in out-patients.

“Mr Lawson has not worked since his first heart attack in September 2001…[he] informs me he has constant aches and pains across his chest.  He often has to take Co-proxamol to relieve these … these pains were not present prior to his heart attack.  He has to use his spray five to six time a week but the spray does not help the pains he describes across his chest.  He … has good days and bad days.  He easily feels short of breath although he is able to walk perhaps half a mile at his own pace….

“Examination of Mr Lawson revealed he was a very pleasant gentleman.  He did not appear to be inclined to exaggerate his symptoms.  Pulse was 50 beats per minute, blood pressure 113/72, heart sounds normal, chest clear, abdomen soft and non tender and pulses palpable.  

“….Mr Lawson continues to be followed up in out-patients to monitor any further deterioration in his heart disease which unfortunately may happen.  Therefore at this moment in time Mr Lawson is totally incapable of properly continuing his employment.  However it is always difficult to be completely confident about what will happen in the future and therefore it may be prudent for the Trustees to reserve the right to review his case at some stage in the future” [an option under Rule 15.2 of the Scheme].  

16. On 9 May 2002 Dr Pilling sent Dr Smith’s report to the Pensions Manager at Group 4, with the comment:

“Clearly your ex-employee has evidence of cardiovascular disease which affects his normal day to day functioning to some extent.  Whilst he would not be capable of undertaking the work for which he was previously employed there is little doubt in my mind that he would be able to undertake more sedentary work.  It is also possible that a coronary artery bypass operation could improve matters further.

“It is therefore not possible to regard him as permanently incapable of working.”

17. In May 2002 the Trustees considered the medical evidence, comprising the reports from Dr Lennon, Dr Kelly, Dr Smith and Dr Pilling’s letter, and concluded that Mr Lawson was not totally and permanently incapable of continuing in his normal employment (that is, a prison custody officer) or of being engaged in any other employment, whether or not with the Company.  They informed Mr Lawson accordingly on 9 July 2002.

18. Mr Lawson was dismayed by this communication and appealed against the Trustees’ decision under the Internal Dispute Resolution Procedure (IDRP).  At the second stage, the HR Director (the decision maker at that stage) said,

“I have considered the medical evidence submitted to the Trustees with the application.  I have also relied on the definition of ill health early retirement contained in the Trust Deed and Rules…

“On the medical evidence presented to the Trustees, it is clear that you would not be capable of undertaking the work of a Prisoner Escort Officer, however you would be able to undertake more sedentary work.  It is also possible that a coronary artery bypass operation could improve matters further.”

19. The IDRP was concluded on 10 October 2002, upholding the Trustees’ original decision not to award benefits.  Mr Lawson remained dissatisfied and applied to me.  

20. In submissions to me he has pointed out the following additional matters:

20.1. His claim for ill health benefits was based on information contained in the Members’ Booklet of July 1992, which states that,

“generally an incapacity pension will not be paid unless the trustees are satisfied that you are suffering from physical or mental disability or ill-health of a permanent and not a temporary nature which is sufficiently serious to prevent you from managing your own affairs, or from following normal employment, so that your earning capacity is seriously impaired.”

Mr Lawson says that his normal employment is that of a custody office with Group 4 Court Services, and that he can no longer do this work.  Working for others is not mentioned in the paperwork which he has seen.

20.2 He had never before his application to me seen the Trust Deed and Rules, and he had experienced some difficulty obtaining them from the Trustees.  (The Trustees say that he was not refused access to these documents, which are available for inspection, or may be sent to the member at a cost to cover copying, post and packing.)

20.3 The medical director of Occhea cannot, in Mr Lawson’s view, be classed as independent, as that company is paid by the Trustees.  He submits that Dr Pilling should have passed Dr Smith’s report to the Trustees without comment.  The Trustees responded that Occhea was appointed to provide medical reports, and Dr Pilling was the medical director of that company.  As the appointed practitioner it was normal practice for Dr Pilling to forward and comment on reports made by his affiliates.  However, in forming their opinion, the Trustees considered medical evidence from Occhea; the internal structure of the company and the way it commissioned reports was not a matter for them.  

CONCLUSIONS

21. In order for Mr Lawson to qualify for ill health benefits, he must, in the opinion of the Trustees, be totally and permanently incapable of properly continuing in his normal employment or of being engaged in any other employment or remunerated work.  

22. In forming their opinion as to whether Mr Lawson qualified for ill health benefits, the Trustees considered the medical reports of Dr Lennon, Dr Kelly, Dr Smith and the letter from Dr Pilling.  I note that: 

· Dr Lennon, the GP, concluded in February 2002 that he was not fit to work at that time, and would never be fit to return to the type of work he did prior to his heart attack;

· Dr Kelly, the consultant cardiologist, concluded, also in February 2002, that Mr Lawson was at risk of developing further problems in the future, and he should avoid severe physical exertion and confrontational situations;

· Dr Smith, the practitioner appointed by Occhea, concluded in May 2002 that Mr Lawson was totally incapable of continuing his employment at that time, but it was difficult to be confident about what would happen in the future.  He suggested that it might be prudent for the Trustees to reserve the right to review his case at some stage in the future.

· The letter from Dr Pilling commented on Dr Smith’s report, and concluded that Mr Lawson would be able to undertake sedentary work, and might be helped by a coronary bypass operation.

23. The Rules require that, for incapacity benefits to be granted, a Plan 1 Member be totally and permanently incapable of continuing in any employment or remunerated work.  While a consensus emerged among the reporting doctors that Mr Lawson was not fit, at the time of their reports, to undertake the particularly stressful work of a prison custody officer, there was no consensus as to whether he was permanently incapable of returning to any paid work.  Dr Lennon and Dr Kelly were commenting of course in relation to the issue of Mr Lawson’s ability to continue working for Group 4 as a custody officer, and they indicated that he would never be fit enough in the future fitness to undertake such work.  Dr Smith, addressing himself to the question of Mr Lawson’s entitlement to ill health benefits, suggested that the Trustees reserve the right to review his case, and indicated that he was not completely confident about what would happen in the future.  

24. What is required however for a Plan 1 member to succeed in an application for ill health benefits is total and permanent incapacity, either as to normal employment or as to engagement in any employment or remunerated work.  Of the doctors who expressed an opinion on this specific point (Dr Smith and Dr Pilling), neither indicated that they believed that there was total and permanent incapacity as required by the Rules, and in these circumstances I find on balance that it was reasonable for the Trustees to refuse Mr Lawson’s application.

25. Mr Lawson made a number of further submissions related to his complaint which are summarised at paragraph 20 above.  He complained that the Members’ Booklet stated only that incapacity benefits would be paid where a member’s ‘normal employment’ could not be followed – there was no reference to inability to undertake any kind of paid work.  I agree with him that to this extent the Booklet appears to be somewhat misleading and it would be helpful for the Trustees to review the Members’ Booklet to ensure it accurately reflects the Rules.  However, where there is a contradiction between the Rules of a scheme and the member booklet, the Rules will prevail.  Mr Lawson’s application was properly considered in the light of the Rules, and I do not consider that any injustice has been done to him by the contradiction.  

26. I have no reason to disbelieve his submission that he had not before seen the Trust Deed and Rules but these documents are referred to in the Booklet and available for inspection, albeit not without some effort.  

27. Lastly, Mr Lawson has submitted that Dr Pilling should have passed Dr Smith’s report to the Trustees without comment.  It seems likely that the Trustees were guided by Dr Pilling’s comments because the language used in the second stage IDR decision to explain to Mr Lawson the reasons for refusing him ill health benefits (see paragraph 18 above) rather closely follows that used by Dr Pilling (paragraph 16 above).  However, the Trustees clearly considered all the medical evidence in the light of the requirements of Rule 15 and the definition of incapacity, and in view of that I find that they did give proper consideration to Mr Lawson’s application.  

28. The application is not upheld.

DAVID LAVERICK

Pensions Ombudsman

8 June 2004
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