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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr M Davis

Scheme
:
Local Government Pension Scheme 

Employer
:
Borough of Crewe and Nantwich (Crewe)

Manager
:
Cheshire County Council (Council )

Regulations
:
The Local Government Pension Scheme Regulations 1986 (as amended) (Regulations)

Amending Regulations
:
The Local Government Superannuation (Remuneration) Regulations 1992 (Amending Regulations)

MATTERS FOR DETERMINATION

1. Mr Davis alleges that his former employer incorrectly calculated his pensionable remuneration for the purposes of his retirement benefits from the Scheme, in that the value of his leased car was excluded, thereby causing him injustice and financial loss.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES OF THE SCHEME

3. Prior to 1992, the value of a leased car was pensionable under the Regulations in that it fell within the definition of remuneration and was not listed as a specifically excluded item.  It was argued by some employers that this was undesirable and anomalous.  As a result, the Amending Regulations were introduced from 1 January 1993 specifically excluding cars from the definition of remuneration.  They also recognised that where a person had paid contributions in respect of a period including 31 December 1992 on remuneration which included the value of a car, then the value of the car should have been included in remuneration for the purposes of the Regulations.  In addition, the Amending Regulations, provided that appeals to the Secretary of State for the Environment on the matter of inclusion of the value cars could not be made after 31 March 1993.

4. Regulation 2 amends regulation C17 (2) of the principal regulations to read;

"Notwithstanding the definition of "remuneration" in Schedule 1 to these regulations, the money value, to a person to whom this regulations applies, of the provisions of a motor vehicle shall be treated as included in his remuneration for the purposes of these Regulations until the earlier of the date on which-

(a) a motor vehicle is no longer provided for him 

(b) he ceases to be employed by the employing authority employing him on 31 December 1992."

Regulation 3.  states:

"In the principle regulations after regulation N8 there shall be inserted the following new regulation-

"Appeals concerning the provision of motor vehicles.  "  

N9.  No appeal shall be served on the Secretary of State under regulation N8 on or after 1 April 1993 requesting the Secretary of State to determine that a person's remuneration for the purposes of these Regulations should, in respect of a period ending on or before 31 December 1992 include the money value to him of the provision of a motor vehicle."".

5. Crewe were responsible under the Regulations for deciding what an employee’s pensionable remuneration should include.

FACTS OF THE CASE

6. Michael Davis was an employee of Crewe from 1 April 1991 until his early retirement on 31 March 2001, age 53.  The Manager was the Administering Authority responsible for the administration of the Pension Fund, of which Crewe were an Employing Authority under the scheme.  The Manager had the responsibility of ensuring Crewe knew about the changes to the scheme rules.  Crewe were responsible for ensuring that staff who were affected were aware of the changes.

7. Around March 2001, at the time of his impending retirement, Mr Davis contacted Crewe to request that the value of his leased car be included in his pensionable pay for the purposes of the calculation of his retirement benefits.  The Head of Personnel, in a letter dated 22 March 2001, declined his request on the basis that the then, current regulations did not permit inclusion.  He says Mr Davis had been informed in writing on 18 February 1993 of the changes to the Regulations set out above, and of his right of appeal.  The deadline of 31 March 1993 to lodge an appeal had been clearly stated in the letter of 18 February and had expired.

8. The letter of 18 February 1993 had been sent as part of a circulation to all employees who had a leased car at the time [and were, therefore, eligible to appeal] and a number of employees had appealed as a result.  A computer printout, produced from Crewe's database on which they had based the circulation address list, has been sent to me, which includes Mr Davis' contact details.  A reminder letter was issued to the same staff towards the end of June.

Disputes and Submissions

9. Mr Davis states that he has no recollection of receiving the letters which Crewe claim were sent to him in February and June 1993.  He contends that Crewe were aware of the changes but did not make them known to its leased car holders.  He states that the Council claim to have written to all employees at the time but he considers that only "some employees who were retiring around the date in question were informed".

10. Crewe responded that they wrote to all employees who were leased car holders at the time using a computerised list extracted from their data base.  In order to test the effectiveness of this communication they had contacted a number of people on the list.  They say, [Some of those] "can remember the issue and indeed have retained their own letter.  Consequently, I am quite sure these former employees did receive their letters at that time".  

11. In letter dated 30 October 2001, Mr Davis provided a copy of a letter from his colleague Mike Hollingworth [who is also disputing the same issue] which further alleges that the circulation was only made to senior staff and not to all those who were leased car holders.  He argues that the relatively low take up gives further basis to the allegation that not all leased car holders were informed of the changes.

12. In response, Crewe draw attention to the risks associated with electing to appeal as a result of forthcoming change in the Regulations.  In addition to the cost of additional pension contributions to the employee, these are stated as;

· Should an employee cease to have a leased car in the future, the benefit is immediately lost and no refund can be made

· The same applies if at any time the employee changes authority even if the new employment has a leased car.

CONCLUSIONS

13. In coming to my conclusions I have considered the following questions;

· Did Crewe correctly apply the regulations regarding the inclusion of leased cars as remuneration?

· Did they take appropriate steps to inform those affected of the changes in the regulations?

· On the balance of probabilities, did Mr Davis receive his letter informing him of his options? If so, why did he not appeal?

14. The provisions of the Regulations prior to the amendment or following, are not disputed by either party and I do not therefore propose to discuss those further.  What is clear is that Crewe had acted incorrectly prior to 1992 in not including the value of a leased car as remuneration.  The key issues therefore concern the steps taken to put matters right.

15. Crewe state that they sent letters to leased car holders in February and June 1993 informing them of the changes to the Regulations.  Crewe have produced copies of the circulation list used for informing leased car holders of the changes.  They have since tested the effectiveness of that communication by contacting a number of staff who were sent the letter.  This has revealed that some of those say they did receive it and have retained it.  In answer to the allegation that it was only sent to those retiring within a few years they mention a member who was not within this banding but had confirmed that she received the letter.  

16. Consequently, I am of the opinion that Crewe did take all reasonable steps to inform leased car holders of the change.

17. Mr Davis may be right in saying he did not receive the letter but having taken the view that, on balance of probabilities, the letters were sent to him, I do not regard any failure to receive it as evidencing maladministration.

18. It follows from the above that I am unable to uphold this complaint.

DAVID LAVERICK

Pensions Ombudsman

26 September 2003
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