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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr D McIntosh

Scheme
:
Teachers' Pension Scheme (the Scheme)

Respondents
:
Capita Business Services Limited for Teachers’ Pensions (TP)

MATTERS FOR DETERMINATION 

1. Mr McIntosh says that his wife was incorrectly advised prior to her death that she was ‘in service’ leading her to believe that she would be entitled to an in-service death grant.  He says that as a result his wife was denied the opportunity to seek alternative ways of maximising her benefits.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Regulation E20 of the Teachers’ Pensions Regulations 1997 states that ‘…if at the time of his death a person was in pensionable employment, or was paying additional contributions under Regulation C9 or C10, or had, not more than twelve months earlier, ceased to be in pensionable employment while incapacitated, a death grant may be paid.’

4. What constitutes ‘pensionable employment’ is set out in Part B of the Teachers’ Pensions Regulations 1997 (as amended).  Firstly employment needs to be of a defined kind.  Secondly Regulation B4(1)(b) provides that a person is not in pensionable employment unless he is entitled to be paid his salary in full, or on sick leave and entitled to be paid not less than half his salary etc.   There is no dispute between the parties that, as a supply teacher, Mrs Macintosh was not in pensionable employment when she was not working.   

5. Mrs McIntosh was a member of the Scheme and had been a full time teacher until 1994 when her son was born.  Subsequent to that she undertook only occasional and irregular supply teaching and last worked in May 1999.  She was a cancer patient and had been informed in July 2000 that her cancer, while in remission following treatment, would ultimately prove terminal, probably within 18 months.  

6. Mrs McIntosh died on 8 January 2001 and an ‘out of service’ death grant of £18,228.34 was paid on 12 March 2001 calculated on the basis that Mrs McIntosh had died ‘out of service’ having last taught on 14 May 1999.

7. On 29 February 2000 TP had provided Mrs McIntosh with an illustration of estimated benefits calculated up to 31 March 1999.  This showed that calculated on an ‘in-service’ basis this provided an estimated death grant of £46,230.74.

8. Mr McIntosh says that on or about 15 September 2000, when his wife knew she had a terminal illness, she telephoned TP for clarification of her ‘in-service’ status.  He says that TP telephoned her on 18 September 2000 at which point the matter was discussed fully.  He says that she asked TP:

· whether she would have had to have worked within the last 12 months to remain ‘in service’; and

· whether she needed to undertake further supply work to remain ‘in service’.

Mr McIntosh says that the TP representative was uncertain and said that the query would be referred to a pensions officer.  

9. Mr McIntosh says that when he spoke to his wife that evening she told him that she might have to do a day of supply teaching to remain ‘in-service’.  With limited life expectancy she would rather not have done this but she was then capable of doing so and in view of the substantial benefits would have done so if necessary.  

10. He says that on the following day another TP representative telephoned Mrs McIntosh and confirmed that she was still in-service and would remain so despite the lapse of time since she last worked.

11. Mrs McIntosh wrote to TP on 19 September 2000:

“There is obviously a difference in death grant depending on whether I am considered to be in or out of pensionable service at the time of my death.  Following a telephone call I made to your office this morning I would like to have it confirmed in writing that I am considered to be in-service because I have paid contributions on the supply work I have done following my resignation from full time employment.  I understand that the amount of time which has lapsed since my last period of supply work over a year is not relevant.  I understand that I am still in-service because I have not opted out of paying pension contributions and I have not applied to have my pension paid early.

I would be grateful to be told that my understanding of the case is correct.”

12. TP replied on the 6 October 2000 by confirming the following:

“I confirm that our records currently show you as being in-service.”

13. TP say that at that time their records only went up to 31 March 1999.  There had been no submission from Mrs McIntosh’s last employer, Braunston Church of England School in Northamptonshire to say that her period of supply teaching had ended end and as far as they were aware the information they gave at that time was correct.

14. Mr McIntosh went through both stages of the internal disputes resolution (IDR) procedure but his complaint was not upheld.  The main focus of his complaint was that either:

· his wife was ‘in-service’ and benefits had been calculated incorrectly, or

· his wife had been misled in September 2000 and had been denied the opportunity to take action to ensure she was ‘in-service’.  

15. TP have responded to Mr McIntosh’s suggestion that had his wife been given the right information, she would have obtained one day’s supply teaching in order to qualify for an in-service’ death grant.  

16. TP says that an ‘in-service’ death grant may be paid when a person dies in pensionable employment.  Also, it may be paid if, at the time of a person’s death, that person had, not more than 12 months earlier, ceased to be in pensionable employment, providing that person had ceased to be in pensionable employment while incapacitated.

17. The Teacher’s Pensions Regulations 1997 provides the following definition of incapacitated:

“A person is incapacitated-

(a) in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so,

(b) in any other case, while he is incapable by reason of infirmity of body or mind or earning his livelihood and is not maintained out of money provided by Parliament or raised by rates, or council tax levied by local authorities.

18. TP have told me that had Mrs McIntosh been correctly informed that she was out of service in October 2000 she could have applied for ill-health benefits which would have been commuted.  In order for an application for ill health benefits to be accepted, medical evidence would have had to have been provided that Mrs McIntosh was permanently unfit for teaching, even for one day.  She would not therefore have been capable of further supply work.  Assuming her application would have been accepted there is no reason to doubt the benefits would have been commuted on application in the circumstances of this case.  

19. The benefits Mrs McIntosh would have received, had such an application been made and accepted, have been calculated on her total of reckonable service (18 years 87 days) and on the salary she was paid in her last full time employment, which ended on 13 January 1995, because the salary was lower for the days of supply work she undertook later.  

20. The basic pension and lump sum amount to £5,269.83 and £15,809.49 respectively.  Assuming a payable date of between April and November 2000, a pensions increase factor of 1.1530 would have been applied to increase these amounts to £6076.11 and £18,228.34.  The commuted pension would have amounted to £30,380.55 but would have been subject to the deduction of the gmp of £1,172.60 leaving £29,207.95 to be paid along with the lump sum with dependant pensions remaining unaffected.  

CONCLUSIONS

21. Mr McIntosh believes that TP have incorrectly paid an ‘out of service’ death grant when an ‘in-service’ one should have been paid; or, alternatively that his wife was advised incorrectly of her status prior to her death, and was not given the chance to have taken corrective action and that he should be compensated by being paid an ‘in-service’ death grant.  

22. TP has said that as far as they were aware the information they provided in September and October 2000 was correct.   However, that information was not correct as Mrs McIntosh had last worked on 14 May 1999.  To confirm with her that she was ‘in service’ when she was not was maladministration.

23. However, the provision of incorrect information does not create an entitlement and Mrs McIntosh was only entitled to be paid an ‘out of service’ death grant because clearly she did not qualify for an ‘in-service’ one.  I am satisfied as a matter of fact she was not entitled to a death in service grant and that TP have correctly calculated an ‘out of service’ death grant in accordance with the Regulations.  

24. However, as TP acknowledges, the letter issued to Mrs McIntosh on 6 October 2000 did not precisely answer the questions raised by Mrs McIntosh.  Although it did not say that she would necessarily be entitled to an ‘in service’ death grant upon her death, it failed to explain the conditions that applied to the payment of an ‘in service’ death grant for someone like her who was not in regular pensionable employment.  Under the circumstances and given the nature of Mrs McIntosh’s enquiry this failure on the part of TP to be maladministration also.  

25. Mr McIntosh’s wife should have been properly told about the way in which a death grant is calculated and as TP have said, had she been properly informed she could have considered making an application for ill-health benefits.

26. I am satisfied in this case that she would have been able successfully to apply for ill health benefits in line with those described in paragraphs 19 and 20 and that they would have been paid sometime between April and November 2000.  

27. Mrs McIntosh therefore suffered the injustice in not being given the chance to make such an application which was a direct result of a failing on the part of TP and I therefore uphold the complaint.  The injustice in this case is that the commuted pension, amounting to £29,207.95 was not paid and I make a suitable direction regarding this matter below.  

DIRECTION

28. Within the next 28 days TP should arrange for Mrs McIntosh’s estate to be paid £29,207.95 and that interest should be awarded from 8 January 2001 calculated on the base rate for the time being quoted by the reference banks.  

DAVID LAVERICK

Pensions Ombudsman

25 March 2004
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