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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr W D Hamilton

Scheme
:
Unitised Ethical Plan

Respondent
:
The Pensions Trust

MATTERS FOR DETERMINATION

1. Mr Hamilton takes issue with the Pensions Trust's application form for membership which, he says, presumes that a member wishes to have a certain level of life cover, unless the member positively opts not to have that life cover.  Mr Hamilton argues that this amounts to negative selling which he believes the FSA have outlawed.  Whilst he appreciates that the Pensions Trust is neither authorised nor regulated by the FSA he believes that similar standards should apply.  He also says that the fact that the Pensions Trust has since revised their application form suggests an acknowledgement that their previous practice was wrong.

2. Mr Hamilton also claims that basic standards of administration and disclosure should have caused the Pensions Trust to write to him to confirm that he wished to have two times his salary life cover and notified him of the cost of such cover instead of making substantial deductions from his contributions without positive authority from him to do so.

3. Mr Hamilton also complains that the Pensions Trust failed to provide information on their annual benefit statements as to the deductions being made.  He says had the Pensions Trust shown the costs of life cover on their statement then this problem could have been identified at an earlier stage.  In this respect Mr Hamilton relies on various regulations set out in the Occupational Pension Schemes (Disclosure of Information) Regulations 1996 to support his argument.  These are set out below.

4. He seeks redress in the form of the Pensions Trust restoring to his fund all charges deducted in respect of this life cover.

5. Some of the issues before me might been seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.

SCHEME

6. The Scheme is a money purchase scheme within the centralised occupational pension scheme of the Pensions Trust.  The Defined Contribution Unitised Fund Rules and the Growth Plan Rules (for life cover only) govern membership of the Unitised Ethical Plan.

7. Defined Contribution Unitised Rule 9.2 (Death in Service – Pension/Lump Sum) states:

"a member to whom these rules apply may be included in the Growth Plan for death in service benefits under Rules 13.5.3 of the Growth Plan.  If so, the contributions for such benefits shall be deducted from the contributions paid by or in respect of the Member and only the Member's Net Contributions shall be applied under these Rules"

8. Growth Plan Rule 13.5.3 states:

"the amount payable….shall be a sum equal to …a multiple (not exceeding 4) of the yearly amount of the Member's Earnings calculated immediately before the member's death"

9. The Schemes booklet explained that the Unitised Ethical plan "can provide life cover" and under the heading "Can I provide life assurance?" it states:

"Yes under the Unitised Ethical Plan you can provide life assurance cover for your nominated beneficiaries.  You can provide either 1,2,3, or 4 times your annual salary to be paid as a lump sum.

If you choose to provide a lump sum after your death, then part of the contributions you and your employer pay to the Unitised Ethical Plan will be used to pay for providing these benefits.  You will therefore buy less units"

DISCLOSURE REGULATIONS

Regulation 5 - Information to be made available to individuals

(1)
The trustees of a scheme shall furnish in writing the information specified in Schedule 2 to the persons, and in the circumstances, specified in paragraphs (2) to (12).

(2)…

(3)….

(4)
Except in relation to money purchase benefits, the information mentioned in paragraph 4 of Schedule 2, so far as it relates to any active member, deferred member or pension credit member, shall be furnished to such member, on request ….

(5)
Subject to paragraph (3A) of regulation 2, in the case of a scheme which provides money purchase benefits, the information mentioned in paragraphs 5, 6 and 6AA of Schedule 2 shall be furnished in relation to those money purchase benefits, as of course, to each member of the scheme eligible for money purchase benefits so far as it relates to such member… 

Schedule 1, Paragraph 7

How members' normal contributions, if any, are calculated.

Schedule 1, Paragraph 15

Whether, and if so when and upon what conditions, survivors' benefits are payable under the scheme.

Schedule 2 (Information to be Made Available to Individuals), Paragraph 4

In the case of

(a) an active member, the information specified in either (the trustees having the option to choose which one) of paragraphs (i) or (ii), together with the information specified in paragraph (iii) …….

…….

In the case of an active member or a deferred member, the information must include:

-…….

-details of how any deduction from benefits is calculated.

Schedule 2 (Information to be Made Available to Individuals), Paragraph 5

(a)
The amount of contributions (before the making of any deductions) credited to the member under the scheme during the immediately preceding scheme year and, where the scheme was for the whole or any part of the period a contracted-out scheme, the amount of those contributions which is attributable to

(i)
the minimum payments to the scheme made in respect of the member by his employer during the immediately preceding scheme year; 

(ii) 
the payments (if any) made to the scheme by the Secretary of State in accordance with section 7(1) of the Social Security Act 1986 (schemes becoming contracted-out between 1986 and 1993) in respect of the member during the immediately preceding scheme year; 

(iii) 
the age-related payments (if any) made to the scheme by the Secretary of State in accordance with section 42A(3) of the 1993 Act in respect of the member during the immediately preceding scheme year; and 

(iv) 
the date of birth used in determining the appropriate age-related percentage for the purposes of section 42A as disclosed to the trustees by the Secretary of State and the name of whom to contact and their address should the date of birth be incorrect.  

(b) 
If the scheme is a simplified defined contribution scheme, the amount or fraction of contributions applied to insure benefits payable in the event of the member's death before starting to receive retirement benefits under the scheme.

Paragraph 6

(a) 
The value of

(i) 
the member's protected rights under the scheme as at a specified date; and 

(ii) 
the member's accrued rights (other than his protected rights) under the scheme at the same or another specified date.  

(b) 
Where the cash equivalent (calculated, as at the date specified for the purposes of sub-paragraph (a) in accordance with section 97 of the 1993 Act, and regulations made thereunder), in respect of the transfer of the member's rights mentioned in sub-paragraph (a)(i) or (ii) or both would be different from the values to be specified under that sub-paragraph, that cash equivalent.

MATERIAL FACTS

10. On 20 April 1998 Mr Hamilton commenced employment with the Pensions Advisory Service (OPAS).  As one of his conditions of service he received two times salary death benefit under an arrangement entirely separate from the Scheme.

11. On 1 May 1998 he became a member of the Scheme and in this respect he completed an Application Form on 6 May 1998.  The first section of this form provided:

“I hereby apply to become a member of The Pensions Trust Unitised Ethical Plan and I understand that I will be covered for a lump sum death benefit of 2 x salary*

I understand that the investment performance of the Unitised Ethical Plan may be much better or worse and probably more volatile than a fund that does not have the investment limitations imposed on an ethical investment.

I agree to be bound by the terms and conditions of the Unitised Ethical Plan as set out in the Trust Deed and Rules.

I authorise my employer to deduct the agreed pension contributions from my salary (if appropriate).

I authorise the processing of the data included in this form and any further information supplied by me or my employer.

Signed:………..
Date:

*If you do not want to be covered for lump sum death benefits or you want to provide more or less cover, see Section 2."

12. Mr Hamilton signed and dated this form in the space provided in the first section as set out above.

13. Section 2 of the form entitled “Death benefits” provided: 

"By completing this application form you will be covered for a lump sum death benefit of twice your salary.  

If you wish to provide death benefits of other than twice your salary, please tick the appropriate box.  

(4 options are given of 1, 3, 4 x salary or no provision)

Note: the cost of providing this benefit increases with your age.  You should therefore review your requirements as your circumstances change."

14. Mr Hamilton did not complete section 2, but completed section 3 entitled “Payment of lump sum death benefits”, nominating his wife.  This stated:

“I wish the following person(s) or organisations(s) to receive any lump sum death benefits which will be paid in the event of my death.  (You must use the name of a person or organisation and not your ‘Estate’ or the title ‘Executor’ or ‘Administrator’.)”

15. Mr Hamilton received an annual personal benefit statement from the Scheme showing his benefits under the Scheme as at 1 April 1999, 1 April 2000 and 1 April 2001.  With the exception of the last statement, which was not received by Mr Hamilton until the following April, the other statements were provided within a reasonable period.  Although there were some stylistic changes, all statements provided the same basic information.  The statements were split into two sections, the first showing the contribution amount against the units purchased, split into member and employer contributions together with management charges; the second showing death benefits in terms of units and lump sum payment.  

16. By letter dated 11 April 2002, Mr Hamilton queried his benefit statement.  So far as is material to this complaint, he stated:

“As you can see, I appear to have purchased more units with my own contributions than would appear to be the case for the employer’s contributions of double the amount.  I trust this is not the net effect of the cost of life cover….

On the subject of the life cover, as I explained when we met, it was never my intention to have life cover as this is fully provided for by OPAS.  However, given that I had incorrectly completed the application form, the only question that arises is the effective date from which it should be cancelled.  I am giving you the instruction immediately.

However, I would like you to consider making this cancellation effective from an earlier date.  It seems to me that it should not have taken a year for the issue of the April 2001 benefit statement.  Had this been issued earlier, I would have noted the existence of the death benefit and had it cancelled at an earlier date.”

17. The Respondent promptly updated their records as from 1 April 2002 to reflect the fact that Mr Hamilton wished any provision for life cover under the Scheme to cease and notified Mr Hamilton of that fact on 7 June 2002.  However, this letter failed to address Mr Hamilton’s request for an earlier cancellation date.  Therefore on 17 June 2002, Mr Hamilton wrote again to the Respondent.  So far as is material to the complaint before me, he stated:

“The problem appears to start with the original application form that I completed to join the Pensions Trust Ethical Fund.  Apparently on that form there was a section which covered life cover.  In this section it stated that if no box was ticked, it would be assumed that life cover of two times salary was to be provided.  I completed this form around April 1998 when I first joined OPAS and I cannot recall why I left this section blank.  It could be that I saw the heading ‘Death Benefit’ and therefore ignored this section, as I did not require death benefit.  It could be because OPAS provided two times salary death benefit and I had not appreciated at the time of filling out the form that this was not with the Pensions Trust.  Either way, I fell into the category of someone whom it was presumed wanted two times salary life cover.

Clearly this was an error for which it would now appear that I have been charged a very significant premium.  This was in error and I would be grateful if you could please have this cancelled from the beginning and have the premiums allocated to my investment account.”

18. In response the Respondent accepted that if the April 2001 statement had been issued within a reasonable time, Mr Hamilton would have received it in June 2001.  Therefore they offered, subject to Mr Hamilton’s agreement, to make the effective date of the cessation of life cover 31 May 2001.  Mr Hamilton did not accept this offer.

19. The complaint progressed through both stages of IDR without resolution and is now before me.  I summarise the parties’ arguments below.

MR HAMILTON'S SUBMISSIONS

20. No one should be deemed to take on an expensive liability on the basis of their failure to tick the relevant box.  This amounts to negative selling which has been banned by the FSA.

21. No financial adviser would be allowed to put a client on risk without first providing him with a written quotation, which is what the Pensions Trust should have done.  At the very least, the process should have required someone to provide a quotation of the cost involved.  Even if the failure by the Pensions Trust to quote the cost involved did not constitute maladministration it was neither fair nor reasonable for them to act in this way.

22. The Pensions Trust should have been aware that OPAS provided life cover, sufficient to put them on enquiry as to his intentions and good practice would have required that all costs being deducted from his contributions should have been shown on his annual benefit statement.

23. He failed to complete the death benefits section as he did not want any life cover and completed section 3 assuming he was doing so in reference to his employer's cover.

24. Good administrative practice should have required the Pensions Trust to have confirmed with him that he did require two times salary life cover.  He considers that this would be easily manageable by the Pensions Trust and is precisely what every insurance company in the country would have to do under the terms of the rules imposed by their regulator.

25. Failure to follow well-established practices of consumer protection does, in his opinion, constitute maladministration, even if the law does not require it.  Particular practices he refers to are: cooling off periods and ensuring full information is given before a sale is made (especially as regards cost).  He says his view in this respect mirrors previous findings of mine.

26. Schedule 2, Para 4 of the disclosure regulations states that the information must include "details of how any deduction from benefits is calculated".  He says since the benefit provided by the Pensions Trust is the accumulation of capital derived from contribution, the life assurance cost is a deduction and should be disclosed.

27. Paragraph 15, Schedule 1 of the disclosure regulations requires members to be advised of "whether, and if so when and upon what conditions, survivors benefits are payable under the scheme".  He says that one of the conditions would be that payment is dependent upon a charge being met and how much their charge would be.  He further adds paragraph 7, Schedule 1 of the regulations says that the member be notified "how members normal contributions if any are calculated" and as life cover cost has constituted part of his contributions he believes he should have been given details of how it was calculated.

28. On joining the Scheme he received a membership certificate dated 19 June 1998 which failed to refer to life cover.  Had that document or any other document since then showed the presence of this cover and the high premium being charged for it then he would have had an opportunity to query this mistake.

29. He says that whilst he made a mistake in not indicating on the application form that he did not wish life cover to be provided, that mistake has cost him a considerable sum of money in deductions from his pensions saving.  He points to the fact that if the Pensions Trust had made a mistake by overpaying him they would be entitled to pursue recovery provided he had not suffered financial loss.  He feels he should also recover from his mistake as the Pensions Trust has not suffered a financial loss.  

PENSIONS TRUSTS' SUBMISSION

30. The membership form signed by Mr Hamilton was 'overt', clearly stated and this complaint is the first of its kind the Pensions Trust has had in 15 years.  The signed application form clearly gives authority to deduct 6% member (3% employer) contributions.  The Pensions Trust has done no more than as agreed on the application form and it is perfectly reasonable to assume that Mr Hamilton would have read the documents he was signing especially given his considerable pensions experience.

31. As one of the options available is no life cover members are making a positive decision.  This is not negative selling as no extra contributions are required and there is no question of any extra profit generated by the Pensions Trust.  Instead the reason for providing this is to protect dependents on a members death where the member had made no life provision through apathy.  Furthermore, the trust is not regulated by the FSA; therefore the issues of a written quotation and the required cooling off period (both raised by Mr Hamilton) do not arise.

32. Where any employer has a private life assurance arrangement members are allowed to elect for additional life assurance.  It is not unusual for their clients to provide extra life cover under separate policies.  So long as that did not exceed Inland Revenue limits the Pensions Trust would not challenge members elections.  

33. Mr Hamilton received three annual benefit statements; all clearly showing a life cover benefit of twice salary.  There is no legal requirement for them to do more and show the costs of life cover on annual benefit statements.  It is not reasonable of Mr Hamilton to say that this was only discovered on querying the April 2001 benefit statement as by this time Mr Hamilton had already received 2 statements both of which showed the level of life cover and neither of which were issued late.

34. Mr Hamilton was adequately informed and had he died his wife would have received the benefit.  The Pensions Trust cannot allow a situation where it is at risk over a considerable period of time but then allow individual members to claim moneys back stating that they never wanted the life cover in the first place.

35. That Mr Hamilton had clearly moved from being reasonable, they refer to his letter of 11 April 2002 which states: "given that I had incorrectly completed the application form, the only question that arises is the effective date from which it should be cancelled.  I would like you to consider making this cancellation from an earlier date.  It seems to me that it should not have taken a year for the issue of the April 2001 Benefit statement" to acting unreasonably and asking for backdating to the beginning.

36. Mr Hamilton's assertion that the change of procedures amounts effectively to an admission is misguided.  Their procedures have been changed following a full revision of their money purchase scheme of which this scheme is a part and the removal of the automatic provisions became part of the re-design for administrative reasons only.

37. Had the form been carefully read a warning is given in section 2 about the increasing costs of life cover.  Mr Hamilton is incorrect in his claim that life assurance costs have to be disclosed.  He relies on Schedule 2, paragraph 4 of the disclosure regulations but this only applies to Final Salary Schemes pursuant to Regulation 5(4).  Money purchase schemes are dealt with at paragraphs 5 and 6 of Schedule 2 (pursuant to Regulation 5(5)) and this does not include the requirement to give details of how any deduction from benefits is calculated.  In any event the benefit statement does show two distinct benefits derived from contributions paid.  These are firstly the units allocated and secondly the life assurance cover of twice salary.  It also states that a management charge is deducted

38. He is incorrect in his reference to the disclosure of basic information about the scheme.  Schedule 1, para 15 relates to the conditions attaching for the payment of benefits.  It clearly relates to eligibility and discretion.  Schedule 1, para 7 clearly relates to members' normal contributions and they are shown as calculated at 3% of pensionable salary.  

CONCLUSIONS

39. The application form Mr Hamilton signed to join the Scheme, and with which he takes issue, is quoted at paragraph 11 above.  The first section, under which Mr Hamilton signed, states “I understand that I will be covered for a lump sum death benefit of 2 x salary”.  Next to this statement is an asterisk which cross refers to a note (below the space provided for signature) that says “if you do not want to be covered for lump sum death benefits or you want to provide more or less cover, see Section 2”.  Section 2 states that by completing the form the member will be covered for death benefit of 2 times salary and if this is not acceptable gives the option to change the level of cover, one of the options being to change to no cover at all.  I do not regard the fact that Mr Hamilton completed section 3, nominating his wife, as conclusive: that merely served as a nomination of any benefit which may or may not be payable and is not evidence of a request that such life cover be provided.  The wording of Section 1, which Mr Hamilton signed and the absence of an option ticked by him in section 2 leads me to a categoric view that Mr Hamilton should be taken as having made a positive application for such cover.  

40. The fact that Mr Hamilton now says he thought the life cover he was agreeing to was that provided by his employer does not affect his application to the Pensions Trust.  The Pensions Trust in no way represented to Mr Hamilton that this was the case.  It cannot be said they misled him and thereby that he entered a contract he would not otherwise have entered.  

41. I cannot accept that having filled out a form the Pensions Trust should then have contacted Mr Hamilton to make absolutely sure this is what he wanted purely because they knew his employer already provided life cover.  This is simply unrealistic and would have placed an administrative burden on the Pensions Trust.  Instead the Pensions Trust produced a booklet, which refers to the life cover provided by the Scheme, and the fact that there is a cost attached to it, resulting in fewer units being purchased.  

42. The argument that life cover should not have been deducted from his salary without positive authority from him suggests that there has been some deduction from his salary over and above that which he has authorised.  That is not so: he authorised the deductions for purposes of the pension scheme and it is from those (and his Employer’s contributions to that scheme) that the premiums for life insurance have been made.  Moreover his completion of the membership form was positive authority for the Pensions Trust to arrange that cover.  

43. Mr Hamilton refers to this as negative selling and refers to the way such selling has been banned by FSA.  He accepts that the Pensions Trust is neither authorised nor regulated by the FSA but argues that similar standards should apply.  I see some force in the argument that standards for pension provision should be comparable with those applying to other forms of investments and savings but I do need to recognise that Parliament has not so far chosen to regulate providers such as the Pensions Trust in the same way as they have other investment providers.  The Pensions Trust has not acted outside the law and nor in my view has the Pensions Trust acted with maladministration.  

44. All the annual benefit statements Mr Hamilton received quite clearly stated that there was life cover benefit of twice salary.  Admittedly they did not set out the costs being deducted from his contributions, nor did the Pensions Trust ever provide him with this information.  But then again they were under no obligation to do so.  They did however refer to cost in their booklet.

45. Mr Hamilton correctly notes that in other determinations I have concluded that even where there is not a breach of law there can be maladministration.  But I see no maladministration here.  

46. I also note that Mr Hamilton acknowledges he made a mistake.  He also acknowledges that about a year into his employment he knew that the life cover provided by his employer and that provided by the Pensions Trust were different.  From then on it was within his power to put matters right and in any event in respect of the first year, the Pensions Trust did make an offer to Mr Hamilton to reinstate approximately a years worth of compensation.  Accordingly Mr Hamilton has not in any event suffered loss through the Pensions Trust.

47. I also do not accept Mr Hamilton’s submissions regarding obligations under the disclosure regulations.  In this respect he relies on 3 different provisions.  I shall deal with each in turn.  Schedule 2, Paragraph 4 is not relevant to a money purchase arrangement as is clear from Regulation 5 which states that the trustees shall furnish information specified in Schedule 2 to the persons, and in the circumstances, specified.  Regulation 5(4), by using the words “except in relation to money purchase benefits”, makes it quite clear that there is no obligation to furnish the information in Schedule 2, paragraph 4 to members of money purchase schemes.

48. Schedule 1, paragraph 7 in my view clearly does not have the meaning ascribed to it by Mr Hamilton.  It relates to how normal contributions are determined –ie the rate at which they are set.  One cannot read into this a breakdown of what constituent parts the contributions are applied to, as is suggested by Mr Hamilton at paragraph 27 above.  Had such provision been intended the regulations would need to have been much more explicit in this regard.

49. With regard to schedule 1, Paragraph 15, I agree with the respondent’s submissions in this regard.  This clearly is meant to refer to the conditions attaching to the payment of benefits not the charges applied to earn that benefit.  The charges are of interest to the person paying them, which is a different consideration to the provision for dependants.  The fact that this paragraph refers to survivors' benefits further weakens Mr Hamilton’s arguments in this regard.  I therefore find in favour of the Pensions Trust.

DAVID LAVERICK

Pensions Ombudsman

17 July 2003
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