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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr Rutherford

Scheme
:
Principal Civil Service Pension Scheme

Respondents
:
Managers of the Principal Civil Service Pension Scheme

MATTERS FOR DETERMINATION 

1. Mr Rutherford is aggrieved by the decision of the managers of the Principal Civil Service Pension Scheme (the Scheme) not to award him injury benefits under section 11 of the Scheme rules.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3. Section 11 (3) of the rules sets out the qualifying conditions for payment of benefits to civil servants who are injured or contract a disease in the course of their official duties.  The section relevant to Mr Rutherford states:

"11.3
Except as provided under rule 11.11, benefits in accordance with the provisions of this section may be paid to any person to whom the section applies and

(i) who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty; 

4. Section 11 (6) deals with payment of benefits.  The sections relevant to Mr  Rutherford state:

“11.6
Subject to the provision of this section, any person to whom this part of this section applies whose earning capacity is impaired because of injury and:

(i) 
whose service is ended otherwise than at his own request or for disciplinary reasons before the retiring age may be paid an annual allowance and lump sum according to the medical assessment of the impairment of his earning capacity, the length of his service, and his pensionable pay when his service ends;

……..

(iii) 
who is receiving sick pay or sick pay at pension rate for his injury, or whose entitlement to paid sick leave has expired …… may be paid a temporary allowance under this section for an amount sufficient to bring the said total up to the guaranteed minimum income for total incapacity.” 

MATERIAL FACTS

5. Mr Rutherford was born on 13 March 1949.  In October 1988 he joined the Vehicle Inspectorate (the Inspectorate) as a traffic inspector and became a member of the Scheme.  

6. Mr Rutherford says that on 10 August, while at work he injured his back lifting a metal bollard, then missing his footing on a kerb and later slipping from the step of a lorry cab.  He went on sick leave with back pain on 16 August.  He received medication and physiotherapy but his condition did not improve.  Mr Rutherford did not complete an Accident Report for his employer until 19 December 2000, but he says this was because he could not get to the office to make an entry in the Accident Book.  He says he did report the incident on 16 August 2000, although the Inspectorate says there is no written record of any earlier accident report.  

7. The report filed on 19 December gave the following account of the accident occurrence: 

Activity at the time
:
Checking vehicles for V.I



Detailed account of what happened
:
Lifting posts for road check to start, possible missed footing exiting from cab of HGV.  Possible missed footing due to raised kerb on weighbridge.

8. In January 2001 the Inspectorate referred Mr Rutherford's case to their medical consultants, BMI, for advice on his long term sickness absence.  Dr Sheard, Director of BMI Occupational Health Services reviewed the papers supplied to him, which included a report from Mr Rutherford’s GP.  He concluded,

"From the information provided I can identify no chronic medical condition that is likely to impact upon his ability to render regular and effective 
service until normal retirement age......... Re-assessment is recommended if Mr Rutherford is unable to return to work in the next six weeks or so, at which time a face-to-face consultation with one of our BMI Health Services occupational health physicians ....is likely to be advisable." 

9. Mr Rutherford did not return to work within the six weeks referred to by Dr Sheard, and the Inspectorate asked BMI to examine Mr Rutherford and advise them about his likely return to work.  Dr Lazarov, an Occupational Health Physician, saw Mr Rutherford on 21 March 2001.  Her subsequent report described in some detail Mr Rutherford's symptoms and treatment to date.  She suggested that she should wait for an updated report from Mr Rutherford’s GP before advising on his condition, but she concluded that Mr Rutherford was not fit for duties and the likely date for his return to work was difficult to predict.

10. In April 2000 Mr Rutherford, whose sick pay had by then been reduced by half, applied to the Inspectorate for an extension of sick leave on full pay.  The Inspectorate sought BMI’s advice about this.  The response, again from Dr Lazarov, included the following information:

· Mr Rutherford had had ‘an insidious onset of recurring pain, possibly acquired when lifting a post out of the ground’ (the slip when getting out of the lorry was not mentioned);

· a letter from Mr Rutherford's GP suggested there had been very little improvement in Mr Rutherford's symptoms over the previous nine months and that a complete resolution of them was therefore probably unlikely, certainly in the near future; 

· Mr Rutherford’s Consultant had provided an X-ray which showed a marked degenerative change in his spine.  

Dr Lazarov concluded that in the light of Mr Rutherford's prolonged symptoms, and the nature of his job, it might be difficult for him to continue in his present job and to prevent further deterioration of his symptoms, it would be reasonable to consider redeployment into a less physically demanding post, such as office work.

11. Re-deployment into an office job was not feasible however and the Department for Transport, Local Government and the Regions (the DTLR), the Scheme's administrator, was asked to consider an extension of Mr Rutherford’s sick pay under section 11.6(iii).  Dr Lazarov, asked to respond to this specific point, wrote: 

"… As Mr Rutherford has a degenerative condition affecting his back, which is of a progressive nature, I would advise that he is permanently unfit for 
his post and that he is considered for ill health retirement.  I would advise that he is granted an extension of his sick pay."

The DTLR decided that Mr Rutherford had suffered a injury under section 11 which entitled him to an extension of paid sick leave.

12. In anticipation of Mr Rutherford's retirement on grounds of ill health on 3 August 2001, the DTLR sought further advice from BMI about his entitlement to injury benefits under section 11.6 (i) of the Scheme.  Dr Phillips, an occupational physician, reviewed the medical information and noted that during the course of recent investigations Mr Rutherford had been found to have an underlying degenerative condition of his lower back.  She concluded:

"In my opinion, this gentleman's injury at work may have exacerbated an underlying condition but the injury was not the sole cause of his sickness absence and the need for him to seek ill health retirement.  I have discussed this with a senior colleague and under our current operating procedures, I enclose the appropriate certificate of refusal." 

13. The DTLR informed Mr Rutherford on 10 September 2001 that they had decided, after considering the medical evidence, that he had not suffered a qualifying injury - there was no causal link between the injury and his work.  


14. Mr Rutherford disputed this decision and after further correspondence between him and the DTLR, he asked them, in November 2001, to review their decision.  

15. The DTLR asked BMI to review Mr Rutherford's papers.  The report from Dr Stuckey, an occupational physician, included the following:

"...There is some information within the medical file that suggests that this gentleman injured his back when he slipped off a kerb or missed his footing on a step used to enter or leave a vehicle… In a report [from the GP] the onset of pain in August 2000 is said to have been insidious and resulted possibly from lifting a post out of the ground….

"The medical information is that this gentleman first experienced back pain in 1995.  Radiological investigations in December 2000 showed marked degenerative change and it was the specialist's opinion that the symptoms appeared to have been caused by a flare up of pre-existing degenerative change.

"Injury Benefit Awards whether temporary or permanent are required to be considered at a National Case Referral Centre with a relevant certificate being issued certified by a [Scheme] Signatory.  In this particular case, it appears that advice has been provided by Dr Lazarov who is not a ...Scheme Signatory and that the case was handled through the London Regional Service Centre.  On the basis of that advice, the DTLR have accepted that Mr Rutherford has a qualifying injury and awarded an extension of sick leave.  In my opinion, the evidence to have come to that conclusion is somewhat limited, but I would not [like] to revisit a decision on the Temporary Section 11 Award at this stage.

"… There is no evidence of any significant bone injury, but there is evidence of extensive degenerative disease of the spine.  If it is accepted that an injury occurred in August 2000, I would have expected any symptoms to have been relatively short lived.  Whilst this gentleman has continuing symptoms, it is my opinion, that they are related to an underlying disease process and that there is no direct causal relationship to any alleged accident that may have occurred in August 2000.  I do not feel that any symptoms this gentleman has experienced could be considered solely related to any injury that occurred in August 2000 and any symptoms that did occur from an incident occurring at that time would not be permanent.  A Permanent Section 11 Award cannot be supported and in line with our current operating procedures, I have issued a further notification of refusal."

16. Mr Rutherford has made the comment that Dr Lazarov was not a ‘scheme signatory’.  He submits that as the Inspectorate consulted her, her judgment should be accepted by the Scheme.  

17. On 15 January 2002, the DTLR informed Mr Rutherford that he was not entitled to section 11 injury benefits.  Mr Rutherford did not accept this decision.  The internal dispute resolution procedure (IDRP) ended with the second stage decision issued by the Cabinet Office.  They concluded that:

· Mr Rutherford's condition could not be said to be solely attributable to his duties;

· he had not sustained an injury that arose from an activity reasonably incidental to his duties;

· the decision to award an extension of paid sick leave was, with hindsight, not correct, but that the monies wrongly, as they said, paid to Mr Rutherford should not now be recovered;

· To pay injury benefits where a qualifying injury had not occurred would be outside the Scheme rules, and they could not now do so; in the circumstances they were not bound by the earlier decision, on the contrary they were bound not to follow it.  

18. Mr Rutherford remained dissatisfied and complained to me.

19. The Cabinet Office responded as the Scheme managers.  They accepted that Mr Rutherford had suffered an injury in the course of official duty, but said that the medical evidence showed that symptoms which led to him retiring on grounds of ill health were not attributable to the August 2000 accident.  His symptoms were related to the underlying disease process that had been going on long before that accident, but that the condition had not yet become symptomatic.  Degeneration of the spine was a naturally occurring gradual process and could not be caused spontaneously by trauma.  They noted also that the fact that the DTLR had allowed retirement on grounds of ill health had no bearing on the Section 11 injury benefit claim.  Ill health pensions and injury benefits were two separate benefits, based on different criteria to meet different purposes.  Specifically, injury benefits provided compensation to civil servants who were injured, or contracted a disease, during the course of their official duties.  

20. Mr Rutherford commented that there was no provision in the Scheme rules for the DTLR to change their decision, and he was adamant that the original decision should stand.

21. During the course of my investigation he submitted two additional pieces of evidence:

· a report from Mr Dabis, a consultant orthopaedic surgeon, and

· a notice from his Social Security office.

22. Mr Dabis' report (issued in or about March 2003) said:

"1.  In my opinion the accident [Mr Rutherford] sustained during the course of 
his employment on 10 August 2000 is the substantial cause of his ongoing disability.

"2.  I understood that Mr Rutherford was planning to retire at the age of 60 and in my opinion the accident in discussion advanced his retirement from his job by 4-5 years.  However, he will be able to do a sedentary/light duties/desk job.  I expect he will be able to do a part-time job of approximately 25-30 hours per week." 

23. The notice from the Social Security Office informed Mr Rutherford that they had decided that his accident on 10 August 2000 (described as, “While …lifting a metal bollard, he felt pain in his back”), was an industrial accident.  As a result of this they were dealing with his claim from industrial injuries disablement benefit.

24. Mr Rutherford says that had it not been for the effect of the accident bringing forward his retirement by four to five years (as found by Mr Dabis) he could have continued his position with the Inspectorate and received a full pension.  He also says that he has been advised by his solicitor that the granting of a Section 11 benefit places the recipient in the same position as a person entering into a contract so that for one party to alter or amend that contract constitutes a breach of the contract formed by the initial action.  

CONCLUSIONS

25. For Mr Rutherford to be entitled to injury benefits he must fulfil the following requirements:

· his injury must have been sustained in the course of official duty; and

· it must either be solely attributable to the nature of the duty, or arise from an activity reasonably incidental to the duty.  

26. The Scheme’s decision that Mr Rutherford’s condition was not the result of an injury sustained in the course of official duties seems to be inconsistent with a decision taken in May 2001 that his sick pay should be extended because he had suffered a qualifying injury under the rules.  As a doctor reviewing the matter later commented, that decision (although in accord with the opinion of Dr Lazarov) did not seem to flow from such medical evidence as was available.  That reviewing doctor indicated that he did not wish to revisit the decision at that stage but this is what the Scheme has effectively done.  

27. I do not accept Mr Rutherford’s argument that because Dr Lazarov was appointed by the Inspectorate, her opinion should be binding on the Scheme.  Dr Lazarov was asked for advice on whether Mr Rutherford could return to work not whether he met the criteria in the Scheme.  Nor do I accept the argument which he attributes to his solicitor that an unalterable contract has been formed.  

28. Mr Rutherford understandably maintains that, a decision having been taken that he did have a qualifying injury, that decision should not be reversed.  For their part the managers argue that if Mr Rutherford does not have a qualifying injury then it would be wrong to pay him the relevant benefit despite that earlier decision.

29. There is medical evidence strongly in support of the managers’ view: 

· from Dr Phillips (in September 2001), that Mr Rutherford’s injury was not the sole cause of his sickness absence and thus he was not entitled to benefits under Section 11.6 (i).

· from Dr Stuckey (in December 2001), that while Mr Rutherford’s injury at work might have exacerbated an underlying condition, it was not the sole cause of his sickness absence and the need for him to seek ill health retirement; he was not entitled to benefits under Section 11.6 (i).

30. Against that view is the advice of Dr Dabis which was not available to the managers.  He says that the accident was the ‘substantial cause of [Mr Rutherford’s] disability’.  But ‘substantial cause’ is not the same as ‘sole cause’.  The notice from the Social Security Office deals with entitlement to industrial injuries disablement benefits, not benefits under the Scheme.  At best it lends weight to an argument that there was an accident which did cause some injury to Mr Rutherford, but it does not help with the real issue on which the managers’ decision turns which is that Mr Rutherford had a pre-existing condition.  

31. Mr Rutherford has submitted that there is no provision in the rules for the DTLR to change their decision, and thus that the original decision should stand.  I consider that whether or not there was a specific provision within the section allowing for a change of position, the DTLR acted properly in reconsidering the nature of Mr Rutherford’s injury when it came to the payment of benefits under Section 11.6 (i).  I do not find that, having allowed an extension of paid sick leave, and thus conceding at that stage that there had been a qualifying injury, they were prohibited from looking again at the correctness of that decision.

32. If the DTLR did make an incorrect decision about whether Mr Rutherford had suffered a qualifying injury when they considered his application for paid sick leave, he benefited from that, and I note that the DTLR do not intend, having changed their minds, to try to recoup benefits already paid to Mr Rutherford.

33. I do not uphold Mr Rutherford’s application.

DAVID LAVERICK

Pensions Ombudsman

8 December 2003
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