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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr M J Hoar

Scheme
:
Local Government Pension Scheme

Former Employer
:
London Borough of Barking and Dagenham (LBBD)

MATTERS FOR DETERMINATION

1. Mr Hoar’s application concerns his injury allowance.  He says that LBBD delayed in carrying out annual reviews in 2001 and 2002 and that the decisions reached were perverse.  LBBD denies perversity but accepts that there was some delay.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This Determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there has been maladministration and if so whether injustice has been caused.  

RELEVANT LEGISLATION

3. Regulation 34 provides:

“(1)
If

(a) as a result of anything he was required to do in carrying out his work, a person who is employed in a relevant employment-

(i) sustains an injury; or

(ii) contracts a disease; and

(b) he ceases to be employed in that or any other relevant employment as a result of an incapacity which is likely to be permanent and was caused by the injury or disease,

he shall be entitled to an annual allowance not exceeding 85 per cent.  of his annual rate of remuneration in respect of the employment when he ceased to be employed.

(2) The allowance is to be paid by the relevant employer and, subject to paragraph (1), is to be of such amount as that employer may from time to time determine.

(3) In the case of an allowance or a lump sum which is payable by virtue of a person having sustained an injury, no regard shall be had-

(a) to any benefit payable periodically which the person was entitled to be paid before the injury was sustained;

(b) to any right which accrued before that time; or

(c) to any damages or sum received by virtue of such a right.”

4. Regulation 38 deals with considerations in determining amounts of benefits and provides:

“(1)
In determining the amount of an allowance under Regulation 34 … the relevant employer is to have regard to all the circumstances of the case, including the matters specified in paragraph (2) (except in so far as they are excluded by paragraph (3)).

(2) The matters mentioned in paragraph (1) are-

(a) any right to benefit under Part V of the Social Security Contributions and Benefits Act 1992;

(b) any other statutory right to benefit or compensation;

(c) any right to receive pension benefit (whether payable under an enactment or otherwise); and

(d) any damages recovered and any sum received by virtue of a contract of insurance.”

5. Regulation 45 concerns decisions and appeals and provides:

“(1)
Any question concerning the rights of any person or his eligibility to be considered for any award under Part V or Part VI shall be decided in the first instance by the relevant LGPS employer, that is to say the LGPS employer who last employed the person in respect of whose employment the question arises; …

(3)
The questions specified in paragraph (1) shall be decided as soon as is reasonably practicable after the occurrence of the last event by virtue of which the award may be payable.

(4)
A body who have decided any question under this regulation shall, as soon as is reasonably practicable after doing so, send a written notification of their decision to every person affected by it.

(5) The notification shall include-

(a) the grounds for the decision; and

(b) in any case where paragraph (6) applies, a conspicuous statement directing the person’s attention to his right under that paragraph to appeal to the Secretary of State,

then, subject to the following provisions of this regulation, the question shall be determined by him and his determination of it shall be final.

(6) The Secretary of State shall not determine any question that fell to be determined by the relevant employer in the exercise of a discretion conferred by these Regulations…"

6. LBBD, has adopted an Injury Allowance Procedural Guide (the Guide).  This provides:

a. Paragraph 7.3: the Statutory Maximum Injury Allowance is 85% of the employee’s annual pay in the lost employment.

b. Stage 8 

i. Paragraph 8.1 requires the calculation of the Standard Maximum.  

ii. Paragraph 8.2 states that regard must be had to all the circumstances of the case, including any right to DSS benefits, any other statutory right to benefit or compensation, any right to receive any pension benefits (including LGPS benefits) and any damages recovered and any sum received by virtue of a contract of insurance.  

iii. Paragraph 8.3 points out that account cannot be taken of any such payments if the person was entitled to be paid them before the injury was sustained.  

iv. Paragraph 8.4 gives a worked example for calculating the Standard Maximum Injury Allowance.  

v. Paragraph 8.  5 provides:

“NB [LBBD] is not bound by the Regulations to take into account the payments mentioned in 8.2.  It could, for example, decide not to have regard to such payments in a particular case.  However, the Chief Officer’s Report …… must state these 2 maxima and the reasons why it is being recommended that more than the Standard Maximum Injury Allowance should be awarded.” 

c. 
Stage 9

9.1 The relevant Chief Officer must recommend an amount of Injury Allowance to Members, HAVING REGARD TO ALL OF THE CIRCUMSTANCES OF THAT PARTICULAR CASE.

9.2 For example, as well as the payments mentioned in 8.2, other factors could be taken into account such as:-

the nature of the injury or disease,

whether or not the employee sustained an injury or contracted the disease due to circumstances beyond his control

the age of the employee

the employee’s length of service with [LBBD]

the conduct of the employee during his employment the likelihood of the employee obtaining employment in the future

the employee’s personal circumstances, marital status, number or dependants and/or family members etc.  

9.3 NB This list is not exhaustive and there could be other factors that need to be taken into account in any particular case.”

d. Stage 12 deals with the situation where the employee disputes the amount of the injury allowance notified to him or her.

“12.1
If, following the letter issued in Stage 11, the employee disputes the amount of the Injury Allowance, then his written reasons must be submitted to a further meeting of the Pension and Injury Allowance Sub-Committee for Members to decide-

Whether or not the employee’s submission includes factors not taken into account in the original award

If this does include material factors, what effect they have on the original award.”

e. Stage 14 concerns reviewing the award.  The review procedure provides for the award to be reviewed at the periods agreed by the Pension and Injury Allowance Sub-Committee.  As part of the review, the case is referred back to Occupational Health to enable an up to date medical examination to be arranged and to indicate whether the person concerned is currently capable of working again.

MATERIAL FACTS

7. Mr Hoar made a previous application to my office about his injury allowance.  The Determination of that application set out the basis upon which Mr Hoar was granted an injury allowance of £847.04 per annum, backdated to April 1999 when Mr Hoar had retired on medical grounds.  

8. In December 2001 Mr Hoar requested a reassessment of his injury allowance.  He saw Dr Jayatillake, an Occupational Health Doctor on 15 February 2002.  Dr Jayatillake reported on 19 February 2002.  She said: 

“I saw Mr Hoar on 15th February 2002.  Mr Hoar’s symptoms have deteriorated since taking retirement in 1998.  He has had other medical problems as well.  There has been no further intervention for back pain and there is no surgery or other procedure planned in the future.  Mr Hoar continues with medication and continues to be incapacitated.  It is unlikely that he will be working in the future.”

9. On 20 March 2002 Mr Hoar wrote in support of his application.  He referred to his medical problems, his domestic circumstances and his inability to work again and requested that he be granted the Statutory Maximum Injury Allowance.  

10. Mr Hoar wrote on 9 April 2002 seeking confirmation that his earlier letter had been received.  He wrote again on 24 April and 10 May 2002 complaining about the length of time taken to process his application.  LBBD replied on 7 May 2002.  By 5 June 2002 Mr Hoar had not been notified as to the date upon which his application would be considered so he wrote again.  LBBD wrote to him on 12 June 2002 informing him that his application would be considered by LBBD’s Establishment (Pensions and Injury Allowance) Sub-Committee (the Sub-Committee) on 18 June 2002 and enclosing a copy of a report prepared for the Sub-Committee by LBBD’s Chief Officer.  The report included calculations of the Standard Maximum and Statutory Maximum Injury Allowance as at March 2001 and March 2002 and recommended that the Sub-Committee agree to an increase to Mr Hoar’s injury allowance from 10% to 20% of the Standard Maximum.  

11. Mr Hoar wrote on 15 June 2002 stating that he wished to make a further submission about the report which he considered ought to be amended in an number of respects.  As there was insufficient time before 18 June 2002, consideration by the Sub-Committee was adjourned until 7 August 2002.

12. Mr Hoar’s further submission was made by letter dated 20 June 2002.  He referred to his worsening condition and the long term impact of his disability on his financial and domestic circumstances.  

13. Mr Hoar did not receive a copy of the amended report for the Sub-Committee until 6 August 2002.  He made further submissions by email on the same day.  He said that he agreed with the recommendation that his injury allowance be increased but pointed out that the increase recommended would only provide an annual income of £12,185.38 per annum compared with earnings of £23,582.88 had he remained in employment.  

14. On 14 August 2002 LBBD wrote to Mr Hoar.  The letter said:

“As you are aware, a meeting of the [Sub-Committee] took place on 7 August 2002 to review the Injury Allowance awarded to you on 16 March 2000.

I am writing to confirm that, following careful consideration and having regard to all of the circumstances of your case, your Injury Allowance will be £1,807.47 per annum with effect from 16 March 2001 and £1,761.14 with effect from 16 March 2002.  

Please note that [LBBD] has the discretion to suspend or discontinue the Injury Allowance if you ever become capable of working again.  In this respect it may be necessary to refer you to Occupational Health on a periodic basis.  

The Injury Allowance will be payable monthly in arrears on the last Thursday of each month into a back account or building society of your choice.  Arrangements are being made with the Pensions section to put the revised award into effect.”

15. On 15 August 2002 Mr Hoar wrote saying that he wished to appeal against the Sub-Committee’s decision.  He said that by virtue of Regulation 45(5) LBBD’s letter of 14 August 2002 should have included the grounds upon which the decision was made.  

16. LBBD replied on 30 August 2002.  The letter, in part, read:

“As you are aware, Members [of the Sub-Committee] considered your case in the light of information contained in the report provided by the Housing and Health department, together with the information provided by yourself.  Members were also in receipt of the information you provided via email ….  on ….  6 August 2002.  Therefore, they had all the relevant information available at the time of the meeting.

In reaching their decision, Members took into account that you had sustained an injury at work on 31 December 1993 and had been assessed by the Benefits Agency in May 2001 as 20% disabled.  They also noted the medical opinion that the accident on 31 December 1993 aggravated a pre-existing degenerative condition.  As you will be aware from the report, Members were advised that payments are discretionary and that they could award a higher percentage to you.  Having extensively deliberated all the evidence available they agreed to increase the award to 20%.  However, this was not a unanimous decision as one Member of the [Sub Committee] did not support this increase.  

In accordance with the Injury Allowance procedure guide, Stage 14 – Reviewing the Award, there are no appeal rights against the decision of the [Sub Committee].”

17. On 18 September 2002 LBBD wrote to Mr Hoar advising that the revised injury allowance would be paid to him with his September pension payment together with arrears of £1,417.24 due from March 2001.

18. Mr Hoar wrote on 19 September 2002 pointing out that no interest in respect of the late payment had been added.  

19. LBBD wrote to Mr Hoar on 18 October 2002.  By then, Mr Hoar, having already made a complaint about delay in dealing with his application, had made a further complaint about the delay in investigating that complaint.  LBBD accepted in its letter that his complaint about delay in investigating his complaint was fully justified.  LBBD wrote further to Mr Hoar on 28 October 2002 about his original complaint.  LBBD accepted that the time taken to review Mr Hoar’s injury allowance had been unacceptable.  LBBD also acknowledged that the delay in progressing his complaint had added to Mr Hoar’s frustration.  LBBD offered £200 in compensation.  

20. Mr Hoar remained dissatisfied.  He appealed to the Secretary of State.  On 3 December 2002 the Office of the Deputy Prime Minister wrote to Mr Hoar referring to regulation 45(7).  The letter explained that the Secretary of State was unable to determine any question that fell to be decided by the relevant employer in the exercise of a discretion conferred by the regulations.  The letter went on to explain that in consequence the Secretary of State had no power to determine questions of the amount or reduction in the amount, or suspension of an injury allowance.

21. Mr Hoar then referred his concerns to my office.

22. Mr Hoar said that there had been delay in carrying out annual reviews of his injury allowance.  The March 2001 review was carried out in August 2002 and was therefore almost one and a half years late.  As, by then, the March 2002 review had become due, it was done at the same time, some five months late.  

23. Mr Hoar says that the result was that the March 2001 review was transposed or replaced by the March 2002 review.  Mr Hoar says that for the March 2002 review, new expert medical evidence was available (Dr Jayatillike’s report) which showed that the degree of disablement had increased over and above that shown by the medical evidence considered for the March 2001 review.  Mr Hoar says that the Sub-Committee misdirected itself by not addressing and having proper regard to this additional evidence in considering whether to increase the injury allowance from March 2002.  Mr Hoar says that if in March 2001 his disability was assessed at 20% then it follows that it must have increased by March 2002 if the new medical evidence then available is taken into account.

24. Mr Hoar further says that the Sub-Committee failed to take into account his submissions that he ought to receive an increased injury allowance in view of his permanent loss of income and his personal circumstances.  

25. Mr Hoar pointed out that in 1999 the DSS had made a 20% disability award for life but it was not until 2002 that LBBD agreed to increase Mr Hoar’s Injury Allowance in accordance with that percentage despite the requirement (in Regulation 38) for regard to be had to the DSS’ award.  Mr Hoar said that his disablement had worsened each year, over and above the DSS’ original assessment.  Mr Hoar also criticised LBBD’s failure, according to Mr Hoar on the grounds of costs, to employ a professional disability assessor in reviewing Injury Allowance reviews.  

26. Mr Hoar also says that Regulation 45(5) requires LBBD to give written grounds for its decision which it failed to do

27. Although the higher allowance was backdated to March 2001 Mr Hoar said that he ought to receive interest on the late payments.  

28. Mr Hoar did not regard the £200 offered as adequate compensation.

29. Barlow Lyde & Gilbert, solicitors instructed by LBBD, say that the starting point in determining the amount of any injury allowance was the severity of the disability suffered.  Mr Hoar was assessed by the DSS in May 2001 as 20% disabled as a result of his injury; this formed the basis of the recommendation to the Sub-Committee.  The Sub-Committee also considered Mr Hoar’s submissions dated 20 March and 20 June 2002 and his email dated 6 August 2002.  

30. In Mr Hoar’s case, the Statutory Maximum Injury Allowance was calculated at £9.037.36 for 2001 and £8,805.73 for 2002.  Those figures represented 85% of Mr Hoar’s previous salary (£19,461.60 for 2001 based on a 3% increase and £20,045.45 for 2002 based on a further 3% increase) less any pension payments and benefits received.  Pension payments and benefits paid to Mr Hoar in 2001 totalled £10,424 and £11,240 for 2002, reducing the Statutory Maximum to £9,037.36 for 2001 and £8,805.73 for 2002.  

31. The Sub-Committee took 20% of the Statutory Maximum as its starting point, in line with the DSS’s assessment.  The Sub-Committee then applied that figure to all the circumstances of the case.  The Sub-Committee concluded that Mr Hoar was entitled to £1,807.47 for 2001 and £1,761.14 for 2002 which in both cases represented 20% of the Standard Maximum.  The figure previously awarded, in 2000, was £847.04 which was 10% of the Standard Maximum.

32. LBBD denied that the decisions reached were perverse.  On the basis that the Sub-Committee’s decisions were discretionary and that the Sub-Committee had reached its decisions properly and exercised its discretion reasonably, LBBD said that there were no grounds for interfering with those decisions.  

33. Dealing with Mr Hoar’s allegation that written grounds had not been provided, LBBD said that the amounts awarded were the Standard Maximum Amounts and Mr Hoar had been provided with a copy of the report before the Sub-Committee.  LBBD further said that reasons were given in its letter of 30 August 2002.

34. As to interest, LBBD said the revised Injury Allowance had been backdated to the appropriate dates for 2001 and 2002.  LBBD said that there is no provision in the Regulations for the payment of interest.

35. LBBD acknowledged that there had been delay and had offered Mr Hoar £200.  

36. Mr Hoar argues that I should levy an ‘increased level of punishment to set an example’.  He also feels that the amount does not reflect the enormous strain placed on his family when attempting to secure his rights and entitlements.

CONCLUSIONS
37. I have considered first the way in which the Sub-Committee reached its decisions in relation to the Injury Allowance awarded to Mr Hoar from March 2001 and March 2002.  

38. Mr Hoar has referred to the DSS’ 20% disability award for life.  Regulation 38 requires LBBD to have regard to any right to such a benefit.  LBBD is not, however, precluded from deciding that a different percentage should apply in calculating any Injury Allowance.

39. I am satisfied that the Sub-Committee did take into account Dr Jayatillake’s report dated 19 February 2002, a copy of which was annexed to the Chief Officer’s report to the Sub-Committee.  The Sub-Committee agreed to an increase from 10% to 20% of the Standard Maximum which is consistent with Dr Jayatillake’s view that Mr Hoar’s condition had deteriorated.  

40. I do not agree that as Dr Jayatillake’s report was only written on 19 February 2002 then it was necessarily relevant only to the March 2002 review and not the March 2001 review.  Medical reports may include an assessment as to when currently presenting symptoms first appeared or when an existing condition worsened.  Dr Jayatillake’s report simply states that Mr Hoar’s symptoms have deteriorated and gives no indication as to the onset of such deterioration.  It seems to me that the Sub-Committee in effect gave Mr Hoar the benefit of the doubt and made an award for March 2001 on the basis that his worsened symptoms were by then present.  Mr Hoar has not been prejudiced as a result of that approach.  It follows that I do not agree with him that the Sub-Committee failed to take into account the new medical evidence or that because of that evidence Mr Hoar’s injury allowance from March 2002 ought to have been higher than that from March 2001.  

41. Neither do I agree with Mr Hoar that the Sub-Committee failed to take into account his submissions.  Although the Sub-Committee was not persuaded by what Mr Hoar said, it is clear that Mr Hoar’s submissions were placed before it.  The Chief Officer, in her report, drew the Sub-Committee’s attention in particular to Mr Hoar’s letter of 20 June 2002, setting out his personal circumstances.  Mr Hoar’s further submission, in his email sent 6 August 2002 was also before the Sub-Committee.  In the exercise of a discretionary decision it is a matter for the decision maker as to what weight ought to be attached to relevant factors.  In Mr Hoar’s particular circumstances the Sub-Committee did not agree that Mr Hoar’s injury allowance should exceed the Standard Maximum.  

42. I am unable to agree with Mr Hoar that the Sub-Committee’s decisions of 7 August 2002 are perverse or that there are grounds upon which I should direct that the decisions as to the amount of his injury allowance payable from March 2001 and March 2002 should be set aside and retaken.

43. I agree with Mr Hoar that LBBD’s letter of 14 August 2002 notifying him of the outcome his application was defective in that it did not include the grounds for the Sub-Committee’s decision.  LBBD’s omission was maladministration.  However it was relatively quickly corrected, albeit after Mr Hoar had pointed it out, by LBBD’s letter of 30 August 2002.

44. LBBD accepts that there was a delay in carrying out the March 2001 and 2002 reviews.  LBBD also admits that there was unacceptable delay in investigating Mr Hoar’s complaint.  Those delays amounted to maladministration.  

45. Although payment of the revised amounts was backdated, Mr Hoar was denied use of the money over that period and should be paid interest to redress injustice caused by the delay.  That there are no provisions in the Scheme for the payment of interest is no bar - my direction is that the payment should be made by LBBD not from the funds of the Scheme.

46. It is not denied that the late payment caused Mr Hoar injustice in the form of stress and inconvenience.  I consider that the amount offered, £200, is appropriate and I have made a direction below for the payment of that amount.  In pressing for exemplary awards to be made, Mr Hoar misunderstands my role which is to secure redress for such injustice as has been caused to him and not to mete out punishment.

47. Although I found further maladministration in that LBBD initially failed to notify Mr Hoar as to the grounds for its decisions, I consider any inconvenience suffered by Mr Hoar as a result thereof was minimal and I have not made a direction for the payment of any further sum.  

DIRECTIONS
48. I direct LBBD to pay Mr Hoar simple interest on the arrears of injury allowance.  Interest is to be paid on the difference between the injury allowance payments actually paid to Mr Hoar from March 2001 and the amounts which became due following the August 2002 review.  Interest is to be calculated at the base lending rate quoted by the reference banks from time to time from the date each payment should have been made to the date of payment of the arrears.  

49. I further direct LBBD to pay Mr Hoar £200 as compensation for non financial injustice resulting from maladministration as identified above.

DAVID LAVERICK

Pensions Ombudsman

16 March 2004
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