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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr M Carney

Scheme
:
AWE Individual Pension Plan

Employer & Trustee
:
AWE Limited 

MATTERS FOR DETERMINATION

1. Mr Carney says that requests to AWE Limited for his policy (the “Policy”) in the Scheme to be assigned to him have not been met.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Under the heading of "Assignment, forfeiture, bankruptcy etc", Section 91(1) of the Pensions Act 1995 states that:

"… where a person is entitled, or has an accrued right, to a pension under an occupational pension scheme -

(a) [Not applicable]

(b)  the entitlement or right cannot be charged or a lien exercised in respect of it, …"

4. Rule 3 (iv) of the Scheme, under the heading of “Leaving Service”, states that:

“You may require the Employer to assign the Policy to you in which case it will be endorsed to stipulate what benefits may be taken and the maximum amounts of those benefits.”

5. Mr Carney left the service of AWE Limited in 1995.

6. On 31 May 2002, Mr Carney obtained the help and assistance of the Pensions Advisory Service (OPAS) in pursuing unanswered requests made to AWE Limited for the Policy to be assigned to him.  

7. At the suggestion of OPAS, Mr Carney’s financial advisers again wrote to AWE Limited on 11 July 2002 for the assignment to be made.  No reply was received.

8. On 17 September 2002, OPAS similarly wrote to AWE Limited.  

9. On 31 October 2002, OPAS received a two telephone calls from AWE Limited which stated that the Policy would not be assigned to Mr Carney because of an unresolved employment matter which was in dispute.

10. On 11 November 2002, Mr Carney referred the pension matter to me.

11. In a formal response to me dated 28 February 2003, AWE Limited stated that it was unwilling to authorise the assignment of the Policy to Mr Carney for the reason given in paragraph 9 above.

12. On 12 May 2003, my investigator indicated to AWE Limited that there was no provision in the Rules of the Scheme which prevented the requirement contained in Rule 3 (iv) for the Policy to be assigned to Mr Carney.  My investigator also added that AWE Limited should not confuse its own interests with its duties as the Trustee of the Scheme

13. In a letter to me dated 13 May 2003, AWE Limited stated that:

“…AWE Limited will sign any documents required for the assignment or transfer of the Policy.”

14. On 21 June 2003, the Scheme’s insurer provided AWE Limited with draft documentation for the Policy to be assigned to Mr Carney (the “Deed of Assignment”).

15. AWE Limited forwarded the Deed of Assignment to me on 30 July 2003 for Mr Carney’s signature to be obtained.

16. On 12 August 2003, Mr Carney signed and returned the Deed of Assignment to AWE Limited.

17. Despite requests from my investigator to AWE Limited to provide confirmation that the completed Deed of Assignment had been returned to the Scheme’s insurer, no reply was received.  Nor was the completed Deed of Assignment received by the insurer.

18. AWE Limited says that it feels that "by signing any document related to this matter would be illegal since the funds deposited into the pension plan were as a result of fraudulent action." AWE Limited has, however, also told me that it had attempted to take court proceedings against Mr Carney but were unsuccessful due to lack of documentary evidence.

CONCLUSIONS

19. AWE Limited’s failures to reply to Mr Carney, his financial advisers and OPAS’s requests for the Policy to be assigned to him, was maladministration.

20. Rule 3 (iv) of the Scheme provides Mr Carney with the right to require AWE Limited to assign the Policy to him.  AWE Limited has so far failed to honour that right.  The Rules of the Scheme do not contain a lien rule and, thus, under Section 91 (1) of the Pensions Act 1991, AWE Limited has no justification to continue to deny Mr Carney's request for the Policy be assigned to himself.   I uphold the complaint.

DIRECTION

21. I direct that, within 7 days of the date of this Determination, AWE Limited shall provide the Scheme’s insurer with the completed the Deed of Assignment.  
DAVID LAVERICK

Pensions Ombudsman
25 February 2004
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