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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr J Harrison

Scheme
:
Toveglen Limited Executive Pension Plan (the Plan) 

Respondent
:
Royal & Sun Alliance (R&SA)

MATTERS FOR DETERMINATION 

1. Mr Harrison, through GRS Financial Consultants Limited (GRS), the advisors to the Plan, states that R&SA increased the charges under the Plan by over 50% without notifying him.  While he accepts that R&SA may increase its charges in line with inflation, he contends that the increase imposed by R&SA is excessive.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

CONDITIONS OF THE POLICY

The Executive Pension Plan

3. Clause 3 (vi) of the policy to the Executive Pension Plan (the EPP) provides

“At each Valuation the Company shall deduct from each Fund a management charge calculated as a percentage of the current maximum value of the Fund excluding Units held in any other Fund.  The said percentage shall on every occasion that is made be determined at the absolute discretion of the Company.” 

The Executive Retirement Account and Self-Invested Personal Pension 

4. Clauses 5(vi) of the policies to the Executive Retirement Account (ERA) and the Self-Invested Personal Pension Plan (SIPP) are substantially the same as clause 3(vi) of the policy to the EPP. 

MATERIAL FACTS

5. Mr Harrison is a director of Toveglen Limited (Toveglen).  In 1987 Toveglen set up the Plan for its directors including Mr Harrison and invested the assets under an Executive Pension Plan (EPP) with R&SA.  

6. At the time the Scheme was set up there were two management charges applied to the unit holdings of the Plan.  The first was a charge of 5% of the allocation to units represented by the difference between the bid and offer prices of the units allocated, and the second an annual management charge of 0.75% of the value of the funds in respect of accumulated units and 4.25% in respect of initial units.

7. In 1987 R&SA stopped accepting new business to its EPP contracts.  Consequently, in 1988 and 1989 increments in contributions under the Plan were paid into an ERA with R&SA.  

8. In 1991 the annual management charge was increased from 0.75% to 1.125% for accumulation units and from 4.25% to 4.625% for initial units.  R&SA claims that a notice was issued in 1991 about the increase in the annual management charge.  Mr Harrison states that he did not receive this notice and that he first became aware of the changes in January 2002.

9. In 1998 at the request of Toveglen the Funds under the EPP and ERA for the Plan were transferred to a SIPP with R&SA.  The management charge at the commencement and during the period the assets of the Plan were invested in the SIPP was at the 1991 level.  The proposal form setting up the SIPP stated that the charges applicable to the policy, where not expressly stated, were intended to duplicate the charges in the ERA.  

SUBMISSIONS

10. GRS states:

10.1. R&SA failed to notify the members or the advisor to the Plan of the increase in management charges in 1991. 

10.2. Mr Harrison first became aware on 16 January 2002 that the annual management charge had been increased, when a fall in the value of the units shown in the ‘Money Fund’ was questioned.  On further investigation it was found that the charge being levied against initial units was higher than the rate of interest being paid on the cash deposit fund, even though R&SA’s literature  states that the value of the units held in this fund cannot fall.

10.3. If the members had been aware of the increase in management charge in 1991, they would not have maintained contributions to the Plan.  Instead, the Plan could have been made “paid up” and contributions started with another insurance company with reasonable charges.

10.4. R&SA had no right to increase the annual management charge without first informing the members in writing.

10.5. When the EPP and ERA were transferred to the SIPP why were there no “specific key features” documents issued which would have clearly shown the increased annual management charges?  Why did R&SA use such a ‘wishy-washy’ statement as “are substantially the same as clause 3(vi) of the policy to the EPP?”

10.6. Under the Financial Services regulations, R&SA should have retained and be able to produce a copy of the letter sent in 1991. If no specific copy is available then certainly a generic copy should be.  Under the heading of “Records” in the Lautro rule book for August 1987 it provides “a Member shall maintain, or cause to be maintained, records of each transactions…”.  It does not stipulate a time period that these records should be held for.

10.7. In the section headed “Occupational Pension Schemes” under the Lautro rules, it is stated “The Member shall ensure that the trustees or the employer, as the case may be, are given such further information as may be necessary to take account of any changes affecting the scheme which renders the information previously given in pursuance of this rule incorrect or inaccurate”.

10.8. Can R&SA produce evidence of postage either from their own records or from Royal Mail records of ‘bulk mail deliveries’?

10.9. Signed statements are enclosed from Mr Harrison, his fellow directors, and GRS confirming that they did not receive any notice in 1991 that the management charge had been changed.

10.10. R&SA’s total estimated annual management charge for the Scheme (i.e. Mr Harrison plus the other members), calculated from October 1991 to date is £520,850.40 on the original basis and £632,618.32 on the revised basis.  The impact on the fund values that the additional charge has had is enormous.        

10.11. Mr Harrison seeks restitution from R&SA of an amount equal to the extra annual management charge deducted since 1991, together with the loss of investment growth on this amount if it had been invested.

10.12. Mr Harrison accepts that R&SA could have increased their charges say in line with the retail prices index or the cost of living index.  However, he cannot accept that R&SA are allowed to increase their charges by over 50% without any notification.

11. R&SA responded:

11.1. Notice was given in 1991 of the increase in the annual management charge.  At that time a project was set up by R&SA specifically to implement the change.  One of the primary purposes of the project was to mail all policyholders informing them of the change in charge and to set up a telephone line to deal with the resulting queries.  Copies of the mailing have not been kept by R&SA, but a check confirms that Toveglen’s address was held on the system at that time.  Therefore, there is no reason to believe that Toveglen was not informed.   

11.2. There have been no increases in management charges since 1991.

11.3. The reason for the increase in charges in 1991 was to bring R&SA in line with the rest of the market.

11.4. Clause 3(vi) of the policy to the EPP states that the percentage charge shall be made at the discretion of R&SA.  The parties must have contemplated that R&SA would charge for its management services, as it is a commercial organisation.  The policy conditions confer upon R&SA the right to make charges at whatever rate it unilaterally decides from time to time.  The policy conditions for the ERA and the SIPP with regard to management charges are the same as the EPP.

11.5. Even if R&SA had failed to notify Mr Harrison of the increase, which is denied, failure to do so could have no adverse consequence unless R&SA was contractually obliged to give notice of the change in the rates of its charges.  There is no provision in the policy requiring changes to be notified.

12. R&SA and their clients would be put to unnecessary work and costs to approach some of their clients with a view to producing a copy of the notice sent out in 1991.  Given that some thirteen years had elapsed since the event in question, there was significant doubt as to whether the notice would be retained by their clients. 

13. A schedule to this determination compares the charges adopted by R&SA in 1991 with those of some other competitors.

CONCLUSIONS

14. R&SA claimed that it issued a notice in 1991 informing all its EPP policyholders of the increase in annual management charges.  Mr Harrison denies receiving this notice.  R&SA has not been able to provide a copy of the notice that was issued in 1991 to either Mr Harrison or Toveglen.  In the face of the assertion from GRS and the lack of evidence to substantiate R&SA’s statement I am not satisfied on the balance of probabilities that such a notice was issued.

15. GRS claimed that R&SA breached the Lautro rules by not keeping a copy of the 1991 notice.  I see no reason to disagree with that view.  

16. Mr Harrison’s complaint that the increase in R&SA’s annual management charge was excessive needs to be set against the fact that the conditions of the policies give R&SA absolute discretion to increase its charges. Despite the wording of those conditions I would in principle be prepared to regard as maladministration an increase which went beyond the bounds of what can possibly be regarded as reasonable.

17. GRS has commented on the impact the additional charge would have on the fund values.  Mr Harrison says that increase in charges in line with the retail prices or the cost of living are acceptable.  Therefore the matter in dispute is not the increase but whether the increase is excessive.  I have seen nothing to substantiate the claim that increases in charges were to be limited to the rate of inflation or that charges were to be limited to ensure that there was no net loss in the value of the invested funds. 

18. The schedule, which I have attached, lends credence to R&SA’s claim that prior to the change their charges were less than some competitors and that taken in the round the charges after the change were not significantly higher than those being charged elsewhere. While I have noted Mr Harrison’s claim that had he received notification in 1991 he would have taken his business elsewhere, I am not convinced that this would have happened. 

19. Thus while I consider there may have been a failure to notify him of the changes I do not find that he would have taken any different action had such notification been received.  It follows that no injustice was caused by any failure to notify.

20. The complaint is not upheld. 

DAVID LAVERICK

Pensions Ombudsman

15 October 2004

Comparison of insurance companies’ charges in 1991


Standard
R&SA
Scottish
Legal &
Norwich Union

Life
Widows
General


Fund Management 
0.625% 
0.75% on acc. units
0.875% on acc. units
0.5% on acc. units
0.75% 

Charge
on all units
4.25% on initial units
6.78% on initial units
4.5% on initial units
on all units

Bid/Offer
5%
5%
5%
5%
5%

Per member charge
£3.80 monthly
-
-
£5 per month
£20 per year


Allocation rate 
95%
100% of contributions
Between 91% and 
Between 95%



less charges. 105%
106.5% on regular
and 101% 



after regular
annual contributions
depending



contributions exceed
depending on the term

on the level of



a total of 5 times the
of the policy.

annual contribution.



ordinary annual



rate of contribution.
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