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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr F A Rudd

Scheme
:
BAE Systems Pension Scheme (the Scheme)

Respondent
:
British Aerospace Pension Funds Trustees Limited (the Trustee)

MATTERS FOR DETERMINATION 

1. Mr Rudd says that applied for an ill health retirement pension in March 2000 but has received the pension only from November 2001 as the result of an appeal.  He claims the pension should therefore have been retrospectively awarded from March 2000.  He also says:

· that he was not informed that he could make an appeal until August 2000 having made applications prior to the one made in March 2000;

· that there was a delay between appealing in August 2000 until a decision was reached in November 2001;

and that he has suffered injustice in the form of financial loss as a result.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

Provisions from the scheme rules effective as from 6 April 1997

3. “ 5.3
Early retirement through Chronic Ill-health

If a member retires from Service before Normal Retirement Date because he is suffering from Chronic Ill health, the Trustees, on the Member’s application and with the approval of the Principal Company, may grant the Member a pension that starts on the first day of the month following or coincident with the Member’s retirement.    

10.2
Early pension

A Member entitled to a preserved pension may, by giving notice in writing to the trustees, elect to receive a pension starting on the first day of any month before the Member reaches Normal Retirement Date (but not before the Member reaches 50, unless the Member is suffering from Chronic ill-health or Incapacity)-

A pension under this Rule will be equal to the greater of:

10.2.1 the Member’s Earnings Related Pension, reduced for early payment by the application of a factor agreed between the Trustees and the Principal Company after taking actuarial advice; or

10.2.2 the pension that can be provided by the Member’s Individual Pension Account (as revalued at the end of each Scheme Year between the date the Member leaves Service and the date the pension starts).

If a Member elects to receive an early pension, the Trustees may decide not to reduce the Member’s Earnings Related Pension, or to reduce it by a smaller amount than would otherwise have been the case, if they are satisfied that:

(a) the Member is suffering from Chronic Ill health; or

(b) the Member left Service through redundancy and has been unable to obtain alternative employment within a reasonable period prior to the submission of the application for an early pension or has only been able to obtain employment at a level of earnings substantially below that which he received before being made redundant.”

4. Chronic ill health is defined in the scheme rules as follows:

“ ‘chronic ill health’ means physical or mental deterioration or any other condition which in the opinion of the Trustees results in it being unlikely that a Member will be able to work again in the same or any other employment either with the Employer or with any other employer without his earning capacity being seriously impaired.  In forming their opinion the Trustees will have regard to (but will not be bound by) reports submitted by the Employer’s medical advisor and/or the Member’s general practitioner, and/or to such other medical evidence as they think fit.”

MATERIAL FACTS

5. Mr Rudd who was employed by BAE Systems (the employer) as a fork lift driver joined the Scheme on 5 February 1979 and left service on 1 December 1997.

6. He sustained an injury to his back while at work on 3 July 1996 and applied for retirement on medical grounds from deferred status on 12 June 1998 and 19 June 1998.  The Trustees rejected the application on 20 October 1998 and Mr Rudd was notified of the decision on 5 November 1998.  Mr Rudd appealed against the decision on 9 February 1999; the appeal was rejected on the basis that there had been no change to his condition.

7. Mr Rudd reapplied for medical retirement on 7 October 1999 and the Trustee’s medical adviser, Dr Kellerman advised on 6 January 2000 that the medical evidence provided did not support a change to the earlier recommendation.  The application was considered and rejected by the Trustees on 29 February 2000 and Mr Rudd advised on 13 March 2000.

8. Mr Rudd appealed against the Trustee’s decision of 29 February 2000 on 11 April 2000 submitting a copy of Dr Markham’s report dated 14 April 1999 and a copy of a letter from the Benefits Agency confirming that he was receiving State incapacity benefits.

9. Dr Markham’s report dated 14 April 1999 had already been considered by the Trustees on 29 February 2000 and on 26 April 2000 the Administrators wrote to Mr Rudd asking for details of the grounds of his appeal.  Mr Rudd’s response enclosed a copy of a report from Dr Rossall dated 23 May 2000 which stated:

“The above patient suffers from generalised osteoarthritis and I think it is unlikely that he will work again.”

10. Mr Rudd was issued with a copy of the Appeals procedure and an application form.  Mr Rudd’s application form dated 7 August 2000 confirmed that he believed his condition had deteriorated significantly.  The application was submitted to Dr Kellerman and it stated:

“Condition has deteriorated.  I now have arthritis in my back hips knees and hands also allergic rhinitis causes me intense pain in my lower back when I sneeze and makes my legs give way.  I have had to have medical aids installed in my home by the Social Services to help me.  Your own orthopaedic consultant diagnosed me as chronic degenerative disc disease on 1 April 1998.”  

11. Dr Kellerman sought permission from the employer on 19 September 2000 to obtain further information from Dr Markham.  Permission was granted on 2 October 2000 and Dr Kellerman wrote to the Administrators on 26 October 2000 confirming that she had been unable to arrange an appointment with Dr Markham on Mr Rudd’s behalf.  The Administrators received this on 7 November 2000 and on the same day Mr Rudd confirmed that he would not be able to attend any consultation with Dr Markham because he could not afford to travel to Manchester.  He asked the employer to meet his travelling expenses but it refused.  On the same day Dr Kellerman confirmed that she had been unable to make an appointment for Mr Rudd with Dr Markham as he had refused to see Mr Rudd again.  Mr Rudd was informed on the same day that his case would be referred to Aon Occupational Health (AOH) for an independent assessment and his papers were sent to AOH on 22 November 2000.

12. AOH requested reports from Mr Rudd’s GP on 14 December 2000.  That report, dated 5 January 2001 was received on 30 January 2001.  AOH also requested a consultant orthopaedic surgeon’s report on 2 February 2001.  That report by Dr Hassan dated 21 April 2001 was received on 15 June 2001.

13. The GP’s report dated 5 January 2001 stated:

“His symptoms have been present for a long time period of time now and are static and I think make early retirement a sensible option.” 

14. Dr Hassan’s report confirmed:

“I do not think that Mr Rudd has any disc disease at the present time.  However, I think that he has early degenerative disease of the lumbar spine.  Due to the chronicity of his lower back pain, I think that his pain will continue indefinitely on and off and if he continues employment, then he would be off at intermittent intervals due to back pain.  I do not anticipate any surgical treatment in the near future, as there are no signs of disc prolapsed and nerve entrapment.  I expect him to have recurrent attacks of lower back pain with no sciatica, which will normally respond well to physiotherapy treatment.” 

15. Mr Rudd attended a consultation with Dr Marcus on 17 July 2001 and his report, dated 13 August 2001 was received by the Trustees on 10 September 2001.  It confirmed:

“Based on the history, clinical findings and sight of documentation referred to above it is entirely reasonable to conclude that Mr Rudd does have a degenerative condition of his low back pain producing his chronic on-going low back pain.  He is also troubled by significant arthritis in other major joints as outlined above.

Based on the information available to me it is my conclusion that Mr Rudd is incapable of any work and I believe him to be eligible for Early Retirement due to Chronic Ill Health.  This is because he has a physical condition resulting in it being unlikely that he will be able to work again in the same or any other employment either with his present employer or any other employer without his earning capacity being seriously impaired.” 

16. I have been advised that the Trustees policy is to put an ill-health pension into payment from the date of their decision, or the first of the month following their decision and they do not therefore backdate claims.

17. The Trustee’s Discretionary Committee met on 1 November 2001 and approved the application for medical retirement as in their view and based on the recommendation of their Medical Adviser, Mr Rudd did now satisfy the eligibility criteria.  Mr Rudd’s pension was put into payment from 1 November 2001 and the Administrators wrote to Mr Rudd on 5 November 2001 confirming details of his pension and enclosing benefit option forms.

18. Mr Rudd complained under the scheme’s internal disputes resolution (IDR) procedure and sought the assistance of the pensions advisory service (OPAS) prior to bringing his complaint to my office.

CONCLUSIONS

19. Mr Rudd contends that his ill health benefits should be paid from the date of his appeal.  Mr Rudd says that he made an appeal in March 2000; however, it would appear that a formal application was not made until August 2000.  

20. In accordance with the rules of the Scheme the Trustees must be satisfied that a member’s condition complies with the definition of chronic ill health and in order to do so must take account of medical evidence from a number of sources including its medical advisers and the member’s GP.  The Trustees are not bound to accept the view of any one, or indeed more of those advisers.  It is for the Trustees to assess the right to be given to any such evidence.

21. While Dr Rossall’s report dated 23 May 2000 presented by Mr Rudd on appeal indicated an unlikelihood of his not being able to work again the Trustees were aware of contrary medical advice and it was not unreasonable for them to seek further advice.  There followed a delay while a formal appeal was processed.  Mr Rudd's reluctance to be examined by Dr Markham led the Trustees to seek independent opinion from AON, which they did in November 2000.  

22. It is unfortunate that Dr Marcus did not receive the Consultant’s report until 15 June 2001 although he had requested it on 2 February 2001.  I have been advised that AON chased for this report although it appears without success and the trustees should have become involved in trying to expedite proceedings.  Had they intervened Mr Rudd could have been examined by Dr Marcus earlier and the case finalised sooner.  Their failure to do so constitutes maladministration.

23. 1 November 2001 was the first occasion after receipt of the report from Dr Marcus when the Trustees considered the matter and this was the date Mr Rudd was deemed to have retired and the date his pension came into payment.  However had there not been delay that consideration could have been given earlier.  I have in mind that the Trustees could have sought to obtain the medical report earlier and having obtained it could have arranged to meet earlier to mitigate the delay, which had already occurred.  To redress injustice otherwise resulting from the delay it would seem appropriate to date his retirement from the beginning of the month after the date of Dr Marcus’s report, 17 July 2001.  I therefore partly uphold Mr Rudd's complaint and make a suitable direction below.  

DIRECTION
24. Within 28 days the Trustees should arrange for ill health retirement benefits to be payable from 1 August 2001.  Interest should also be paid on such payments calculated on the daily rate used by the reference banks.  
DAVID LAVERICK

Pensions Ombudsman

7 July 2004
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