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PENSION SCHEMES ACT 1993, PART X 
DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant:
Mr A R Ellison

Plan:
Personal Pension Policy numbers 163-550116-62, 161-505252061, 161-405046-89

Respondent:
Lincoln Assurance Ltd – Part of the Lincoln Financial Group

MATTERS FOR DETERMINATION

1. Mr Ellison complains that Lincoln Assurance Ltd (Lincoln) took too long to complete the transfer of his pension funds to Legal and General in order for him to purchase an annuity with that provider.  Mr Ellison said that delay caused him to suffer a financial loss as the value of his fund fell by a considerable amount in the intervening period.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Ellison had three policies with Lincoln that made up his Personal Pension Plan (Numbers 161-505252-61, 161-405046-89 and 163-550116-62).  The funds were invested in the “Balanced Managed 3 Pension Fund”.  In mid-2002, Mr Ellison started the process to encash his Plan fund and purchase a pension and on 10 June 2002 Wentworth Rose (Mr Ellison’s independent financial adviser) received from Lincoln an immediate annuity quotation dated 5 June based on a total fund value of £16,515.53.  Wentworth Rose obtained quotations from a number of other pension providers for an annuity purchased with that fund value.  On 17 June Wentworth Rose sent Mr Ellison a report giving him their recommendations as to the action he should take in respect of the purchase of an annuity.

4. Mr Ellison took up his adviser’s recommendation to transfer his funds to Legal and General and to purchase an annuity from that provider.  On 19 June Mr Ellison signed a transfer-out authorisation and discharge form and quoted the three policy numbers.  A note to the form said “Please note we require the return of the original policy document or completion of a lost policy declaration (overleaf)”.  

5. Wentworth Rose received the paperwork from Mr Ellison on 21 June.  That included the transfer-out authorisation and discharge form for all three policies; the policy documents, the Legal and General application form and evidence of Mr Ellison’s age and address.  On the same day Wentworth Rose wrote to Mr Ellison acknowledging receipt of those documents.  They said that they had sent the discharge and acceptance forms to the appropriate life offices and they promised to chase progress so as to ensure that Mr Ellison’s pension was paid as quickly as possible.  They said that they would contact Mr Ellison regularly to update him on progress.  Wentworth Rose told Mr Ellison that the transfer and set up of his pension should take approximately four weeks provided that Lincoln released the funds without delay.  

6. On 25 June Lincoln received a letter (dated 21 June) from Wentworth Rose.  In that letter Wentworth Rose referred to the following enclosures:

· copy of transfer form – original with Legal and General for completion;

· receiving insurer’s proposal forms for completion- Legal and General application form part B for completion

· certified evidence of age 

· policy schedule

· letter of authority 

In their letter Wentworth Rose asked Lincoln to forward the funds and the receiving insurer’s completed application form to Legal and General.  Lincoln appended a note to the letter that they had received only one policy schedule (for policy No.163-550116-62).  

7.
Also on 25 June Legal and General wrote to Lincoln saying that they had received the annuity application from Wentworth Rose that day.  They enclosed a fully completed transfer-out authorisation and discharge form.  They said that in order to deal with the application they needed the following:

· “a completed part B of our application form (copy enclosed) including the relevant revalued Inland Revenue limits if applicable (Please ensure that the total amount input is identical to the cheque amount transferred, otherwise we shall be unable to match the funds which would lead to delay).

· the transfer of funds preferably by bank transfer to the attached bank details.  It is no longer our policy to complete other providers transfer discharge forms as all the information is provided on the attachment.” 

Legal and General also wrote to Wentworth Rose saying that only part B of the application form and the cheque was outstanding.  

8. On 27 June Lincoln wrote to Mr Ellison referring to the two policy numbers in respect of which they had not received the original policy schedules.  They said that in order to proceed with the transfer they needed the original policy schedules or a deed of indemnity form (also referred to as a loss of policy document form) if the original policy documents were not available.  They enclosed copies of the relevant forms that were still required.  They said that when they had received all the required documentation they would complete the transfer.

9. Wentworth Rose said that on 26 June and 1 July they telephoned Lincoln chasing progress.  During the first conversation Lincoln confirmed that they had received the instructions although they could not say whether or not there were any outstanding requirements.  During the second conversation Lincoln again confirmed receipt of the original instructions.  They said that there was a two-week turnaround to transfer funds and consequently it should be completed by 15 July.

10. Wentworth Rose said that they telephoned again on 16 July and were promised a return call.  However, they said that that was not received.  They said that they telephoned Lincoln again on 23 July and were told that correspondence had been sent to Mr Ellison including additional forms for him to complete.  Lincoln said that they could not complete the transfer until they had those completed forms.  Wentworth Rose wrote to Mr Ellison on 30 July telling him that.  They asked him to complete the forms and return them to Lincoln as soon as possible.  However, Wentworth Rose asked him to contact them immediately if he had not received the forms.  On receipt of that letter Mr Ellison telephoned Wentworth Rose saying that he had not received anything from Lincoln.

11. Wentworth Rose said that they telephoned Lincoln on 31 July and again the following day.  On the second occasion they were put through to the processing department.  That department looked into the case and said that two policy schedules were missing and a form APP3 needed to be completed.  New forms were sent to Mr Ellison and on 5 August Wentworth Rose received correspondence and a completed form APP3 from Mr Ellison.  On the same day Wentworth Rose telephoned Lincoln who said that the two policy schedules were still outstanding.  They said that either the two policy schedules or the loss of policy documents declaration form had to be returned to them before the funds could be released.  Lincoln said that they would fax two loss of policy declaration forms so that Wentworth Rose could pass them on to Mr Ellison.  Wentworth Rose received those forms on 5 August and forwarded them to Mr Ellison with a pre-paid envelope for him to return them

12. On 6 August Lincoln received a letter from Wentworth Rose (dated 5 August) enclosing a completed APP3 form.  Wentworth Rose said that the loss of policy declaration forms would follow shortly.  On the same day Lincoln received an undated letter from Mr Ellison with which he enclosed “all the forms that I still have from Lincoln”.  He said that in case they were not sufficient he had completed the loss of policy document form.  Mr Ellison had signed the loss of policy document form on 5 August.  On 9 August Wentworth Rose received a copy of the loss of policy declaration form from Mr Ellison and forwarded it to Lincoln by recorded delivery.  Meanwhile, after receiving Mr Ellison’s undated letter Lincoln wrote to him on 7 August saying that the three policies had been cancelled and the proceeds, £13,962.46 had been sent to Legal and General.

13. On 15 August Wentworth Rose wrote to Lincoln asking them a number of questions, including why there had been such a large drop in the value of the funds.  They asked why they had not been informed about such a dramatic drop in the fund value given that in their letter dated 21 June they had asked to be told if the value dropped below £16,515.53 so that they could confirm whether or not Mr Ellison wished to go ahead.  They said that with their letter dated 21 June they had enclosed a number of documents including the policy documents for all three policies.  They said that it was not clear from Lincoln’s documentation that the policy schedules had to be included with the policy documents.  They said that the transfer section of form C - Your options at retirement - said that only the policy documents had to be sent along with the transfer-out consent form.  Wentworth Rose also asked how Lincoln could have transferred the funds on 7 August when they had not sent them the loss of policy declaration form until 9 August.  They said that if Lincoln could transfer all the funds prior to the receipt of the loss of policy declaration form then why could they not have done that back in June when Legal and General had sent them the transfer out consent forms.

14. On 23 August Lincoln wrote to Wentworth Rose saying that as a result of recent stock market falls the fund in which Mr Ellison was invested had dropped from a bid price of £11.974 per unit as at 10 June to a bid price of £10.375 on 7 August.  They said that Lincoln did not complete other insurer’s application forms as they enclosed a detailed transfer statement at the time of transfer to cover all the information required by the receiving insurer.  Lincoln acknowledged that it was not clear on their transfer forms that the policy schedule had to be included within the policy documents.  They said that they hoped to improve the wording of those forms in the future.  They gave the following chronology of events:

25 June 2002
We received policy documents for policy 163-550116-62

26 June 2002
We received the transfer out and discharge form.

27 June 2002
We sent a letter requesting the policy documents and an APP form to be completed and returned to us.

6 August 2002
We received the completed APP form, and a deed of indemnity form from Mr Ellison with a covering letter.

7 August 2002
We completed the transfer and sent the proceeds to Legal and General.

15. Lincoln went on to say that their procedure was to encash the policy the day after they had received all the necessary documentation.  They said that they had not delayed matters in any way and they could not be held responsible for the decrease in the value of the fund.  On 29 August Wentworth Rose wrote to Lincoln, again querying how they managed to transfer the funds on 7 August when they had not forwarded the completed loss of policy declaration form until two days later.  They contrasted that with Lincoln’s stated policy of “only encashing the policy the day after receipt of all the documentation”.

16. On 4 September Lincoln told Wentworth Rose once again that they had transferred the fund on 7 August as they had received the completed deed of indemnity form (the loss of policy declaration form) directly from Mr Ellison.  They said that although they had also received that document from Wentworth Rose on 9 August they were able to transfer the policies with the deed of indemnity form that Mr Ellison had sent direct to them and which they had received on 6 August.

17. Mr Ellison referred his complaint to the Financial Ombudsman Service.  They referred it to my office as the complaint came within my jurisdiction rather than theirs.  In his complaint Mr Ellison said that it had taken Lincoln from 21 June to 7 August to transfer his funds whereas they had said that the transfer would only take 14 days.  He said that the value of his fund should be calculated as at 21 June and that Lincoln should compensate him for the difference between the value of his fund at that date, ie £16,515.53, and the transfer amount of £13,962.46.

18. In response Lincoln said that they had originally received a letter from Wentworth Rose on 25 June 2002 enclosing the original policy documents for policy number 163-550116-62.  They said that on the following day they had received a letter from Legal and General enclosing a fully completed transfer- out authorisation and discharge form.  They said that as they had not yet received either the full original policy documentation or a completed deed of indemnity form for policy numbers 161-505252-61 and 161-405046-89 they wrote to Mr Ellison on 27 June asking for that documentation as well as the completion of the Inland Revenue form APP3.  Lincoln went on to say that they did not receive any further correspondence until 6 August and that enclosed all of the outstanding documentation.  They said that they endeavoured to complete the transfer process within a reasonable time scale but that could only be done when all their requirements had been met.  They said that although Mr Ellison had referred to a processing time of 14 days that was only in respect of a vesting quotation.  They said that Mr Ellison’s case had been processed as quickly as possible without any delay on their part.

19. In response Mr Ellison said that he had not received the letter dated 27 June 2002 and in any case he said that Lincoln should have written to Wentworth Rose about any outstanding documentation as they were acting on his behalf.  He said that he had sent back all the documents that he had been asked for at the beginning of the process and that Lincoln had not asked for the policy schedules at the outset.

20. Lincoln said that they had sent the letter dated 27 June direct to Mr Ellison so as to prevent a delay.  They said that it was possible that Mr Ellison had sent all of his documents to Wentworth Rose, but that not all of them had been forwarded on to them.  In response Mr Ellison said that he had sent all the policies and forms that Lincoln had asked for (including the form APP3) to Wentworth Rose.  He said that the form APP3 that Lincoln had received on 5 August (actually on 6 August) was the second one that he had sent.  Lincoln said that Wentworth Rose had only sent them all the original documents for one policy number, although they had to have the full documentation for all three policies before they could proceed with the transfer.  They said that they had no record of receiving the form APP3 before 5 August 2002 (actually 6 August) and they were unaware that that was the second form.  Lincoln said that it was possible that Mr Ellison had sent the first form to Wentworth Rose, but that they had not forwarded it on.   

21. Lincoln has now calculated the amount that Mr Ellison’s fund would have been as at 16 July 2002 and established that it would have been greater by £91.50 than the amount of £13,962.46 that was transferred on 7 August.  Lincoln has now paid that balance together with simple interest to Legal and General for them to provide an additional annuity to Mr Ellison.

CONCLUSIONS

22.
Mr Ellison signed the transfer out and authorisation form on 19 June 2002.  Lincoln effected the transfer of the funds to Legal and General on 7 August 2002.  In that seven-week period the combined value of Mr Ellison’s three policies dropped by £2,553.07.  Mr Ellison contends that the time taken to transfer the funds was too long and that Lincoln was responsible for the delay.  He seeks compensation for what he contends is a financial loss.

23.
When Lincoln received the documentation from Wentworth Rose on 25 June it was clear that not all the policy documents and schedules had been sent to them.  By the following day Lincoln had received the fully completed transfer-out authorisation and discharge, but they still needed two of the original policy schedules or a completed deed of indemnity for those policies.  Wentworth Rose said that it was not clear from the documentation that the policy schedules had to be included with the policy documents.  Lincoln readily acknowledged that that was indeed the case.  Given that the policy schedules and the lack of the deed of indemnity forms were both major stumbling blocks to the prompt transfer of the funds that lack of clarity was unfortunate to say the least.  

24.
To their credit Lincoln wasted little time in writing to Mr Ellison on 27 June asking him for either the original policy schedules or the deed of indemnity forms if the policy documents could not be found.  They enclosed a deed of indemnity form and the Inland Revenue form APP3 that also had to be completed.  Mr Ellison says that he did not receive that letter even though it was correctly addressed to him.  He received other correspondence from Lincoln so I can see no reason why he would not have received the letter dated 27 June.  However, I do not consider that that aspect of the case is crucial as Lincoln had numerous opportunities to tell Wentworth Rose that they were still waiting for Mr Ellison to provide all the necessary documentation.

25.
On 26 June and 1 July Wentworth Rose said that they telephoned Lincoln chasing progress.  I have no reason to doubt what they have said as they have provided a contemporaneous note of those telephone conversations, including the names of the people that they spoke to at Lincoln.  While it was reasonable for Lincoln to have said on 26 June that they did not know if there were any outstanding issues they should have been aware by the time of the second telephone call from Wentworth Rose (on 1 July) that further documentation was still required.  I say that because they had written to Mr Ellison four days earlier asking him to complete further forms so that the transfer could go ahead.  Instead of giving Wentworth Rose that important information they once again just acknowledged receipt of the original documentation received on 25 June and told Wentworth Rose that there was a two-week turnaround to transfer funds and that it should be completed by 15 July.  Not surprisingly Wentworth Rose assumed that everything was in order and they waited for the two-week period to elapse before they once again contacted Lincoln chasing progress.  

26.
Wentworth Rose said that they telephoned Lincoln again on 16 July and although they were promised a return telephone call that that did not materialise.  Once again Lincoln should have been able to tell Wentworth Rose that they were still awaiting further documentation from Mr Ellison.  It was not until 23 July that Lincoln told Wentworth Rose that they had written to Mr Ellison asking him to complete some further forms.  (Note: I can only assume that remark was a reference to the letter sent to Mr Ellison on 27 June.) Wentworth Rose then waited a further week before they wrote to Mr Ellison telling him what Lincoln had said and asking him to complete the outstanding forms or contact them if he had not received them.  If Lincoln had told Wentworth Rose on 1 July that they were still waiting for Mr Ellison to provide outstanding documentation then Wentworth Rose would have been in a position to chase him for it three weeks before they actually did so.  

27.
It was not until 1 August that Wentworth Rose received the exact details from Lincoln of what remained outstanding.  Given that Lincoln were aware of exactly what forms were still outstanding when they wrote to Mr Ellison on 27 June I consider that their failure to provide Wentworth Rose with the details when they contacted them amounted to maladministration.  If Wentworth Rose had been aware of exactly what was outstanding on 1 July 2002 then I am of the view that they would have contacted Mr Ellison by 8 July to chase up the completion of the outstanding form or take the appropriate action if he had not received them.  I say that because Wentworth Rose was clearly keeping their eye on the ball as they had told Mr Ellison they would.  In view of this, I consider that it would be reasonable to calculate any financial loss on an assumption that all the forms would have been with Lincoln by 15 July and that the transfer would have been effected by 16 July at the latest, had Lincoln responded positively and accurately to the many telephone enquiries that Wentworth Rose made of them in an effort to chase progress.  

28.
On two occasions Wentworth Rose questioned how Lincoln had been able to transfer the funds on 7 August when they did not have the completed the deed of indemnity form until two days later.  They said that if Lincoln were able to transfer the funds without having that form then they could have transferred the funds back in June when Wentworth Rose had sent the transfer-out authorisation and discharge consent form.  The reason why Lincoln made the transfer when they did was quite simply that they received the deed of indemnity form and the APP3 form direct from Mr Ellison the day before they transferred the funds (paragraph 12).  Lincoln received further copies of the forms from Wentworth Rose on 9 August but they served little purpose as the transfer had already been made.

29.
Wentworth Rose also said that in view of the substantial drop in the value of Mr Ellison’s policies Lincoln should have told them of the reduced value before going ahead with the transfer so that they could confirm whether or not Mr Ellison wished to proceed.  They commented that their letter to Lincoln dated 21 June said as much.  I have only seen one single page letter from Wentworth Rose to Lincoln dated 21 June and that did not contain any such proviso.  

30.
The maladministration which I have identified did lead to financial loss which has now been redressed by the action described at paragraph 21.  There is thus no need for me to make any direction.

DAVID LAVERICK

Pensions Ombudsman

18 June 2004
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