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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant:
Mr A Stroud

Scheme:
Molins UK Pension Fund (Senior Management Pension Scheme)

(the Scheme)

Respondent:
Trustees of the Molins UK Pension Fund (the Trustees)

MATTERS FOR DETERMINATION 

1. The Applicant complains that contrary to the Scheme Rules the Trustees reduced actuarially his transferred benefits upon his early retirement because of redundancy.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE SCHEME RULES

3. Rule 1.3 states: 

“a transfer of assets may be accepted into the Scheme…upon such terms as the Trustees shall decide. If such transfer is made in respect of a person…such additional benefits may be granted for that person as the Trustees may decide.” 

4. Rule 4.6 reads:

“Redundancy

An Active Senior Management Member who has completed 5 years’ Pensionable Service and who retires from Service due to redundancy aged 50 or over is entitled immediate payment of a pension calculated as in Rule 4.3 but without actuarial reduction. In addition a Pre-1996 Member is entitled to payment of the Supplemental Pension until State Pension Age. It is for the Employer to decide whether a Member is retiring due to redundancy”

5. Rule 4.3 sets out the different ways of calculating the pension “according to the periods of Pensionable Service on which it is based.”

6. In the Rules, pensionable service is defined as follows:

“Pensionable Service” of a Senior Management Member means the member’s only or last period of Active Membership of the Scheme or the former Scheme plus any period of Service whilst contributing to the Molins Pension Fund or the Molins UK Pension Fund immediately prior to the latest period of Active Membership. The bonus service credit awarded to Members in 1993 and 1994 is to be treated as accruing uniformly over the period of service as an Active Member up to 31 December 1991.” 

“Service” is defined thus:

“Service” means (unless the Trustees direct otherwise) employment with the Employers so long as the Member is aged 16 or over”.

7. Page 13 of the Scheme Explanatory Booklet dated October 1997 states under the heading Redundancy:

“If the Company states you are redundant when you are over age 50, and you have completed at least five years of pensionable service, you will be entitled to an immediate pension calculated as for early retirement but without any reduction for early payment (see page 10 for calculation of early retirement pension)”.

MATERIAL FACTS

8. The Applicant joined Molins plc (the Employer) in October 1993 and became a member of the Molins Senior Management Pension Scheme on 1 November 1993. His Normal Retirement Date was 24 May 2014 at age 65. However, under a “rule of 80” in Rule 4.3(3) of the Scheme the Applicant was entitled to retire early at age 62 years and three months. 

9. The Scheme, which merged with the Molins UK Pension Fund on 1 January 2001, was a defined benefits scheme. In 1996 the Applicant elected to transfer to the Scheme a fund with Scottish Widows which he had accumulated in a previous employment. He was credited with an additional 8 years and 3 months’ as a result of the transfer. This was confirmed in a letter dated 2 October 1996 from the Scheme Secretary which said, inter alia: “the calculations have been based on four potential transfers (sc. four policies) and the service credits are assumed to purchase a pension at age 65 of 1/60th of pensionable salary up to the earnings cap.” The author added that pension would be reduced by 4% for every year of early retirement.

10. In October 1997 the Applicant was sent the new Molins Senior Management Pension Scheme explanatory booklet.

11. In 1998 the Applicant transferred to the Scheme a fund which he held as a deferred member in the Unilever Superannuation Fund. For this he was awarded a further 1 year and 7 months’ service credit in the Scheme. This was confirmed in a letter dated 1 July 1998 from the Scheme Secretary which stated: “of course if you left for any reason except ill-health or total incapacity, the pension would be reduced for early payment”. The letter said: “…the service credit would be used to provide a pension on retirement at age 65 calculated as 1/60th of uncapped Pensionable Salary for each year credited”.

12. On 23 December 1998 the Deputy Pensions Manager wrote to the Applicant “to… confirm to you that the transfer has purchased you Added Years Pensionable Service of 1 year 7 months.”

13. On 23 March 2000 the Applicant was served with notice of redundancy effective from 30 September 2000. The Applicant’s pension came into payment on 9 July 2000. The pension he had accrued while in pensionable service in the Scheme was paid without actuarial reduction for early payment in accordance with Rule 4.6. The pensions he transferred from Scottish Widows and Unilever were actuarially reduced.

14. On 31 July 2000 the Deputy Pensions Manager wrote to the Applicant about his benefits under the Scheme. The Applicant was told that as from 10 July 2000 he had become entitled to a pension of £23,353.96 per annum or a tax-free lump sum of £52,888.00 and a pension of £20,128.08 per annum. He was also entitled to a Supplementary pension of £152.64 until he reached State Pension Age. His AVC fund was estimated to provide a pension of £935.52 per annum or one of £842.88 with a spouse’s pension of 50%.

15. On 6 September 2001 the Applicant sought legal advice. He wrote to his Solicitor (the Solicitor) that the Scheme Booklet made it clear that upon redundancy the pension calculation was based upon pensionable service and final pensionable salary without qualification.

16. The Solicitor invoked the Scheme’s Internal Dispute Resolution Procedure (IDRP) on the Applicant’s behalf.

17. The Scheme Secretary responded on 14 December 2001. In rejecting the complaint she said that her letters dated 2 October 1996 and 1 July 1998 both stated that the Applicant’s pension would be reduced if he left before age 65 and that neither of them mentioned redundancy as an exception and that “the terms of any transfer–in are of course communicated to the member ahead of his transfer”.

18. The matter was then referred to the Trustees under Stage 2 of the IDRP. The Applicant’s Solicitor said: “it is apparent the transfers in question are an addition to the Scheme and for that reason the terms of the Scheme, including Special Pensions would normally apply…. The general provisions for the Scheme would apply to the transfers unless terms are specifically stated, amended or removed under Rule 1.3 or otherwise”. In his response of 11 March the Chairman said that there was no assumption that transferred-in benefits would be paid on the same terms as benefits accrued under the normal Scheme rules. He said that neither the Scheme Booklet nor the letters from the Scheme Secretary gave the Applicant any reason to believe that the reductions mentioned would not apply if he took early retirement on redundancy. “Your client’s only grounds for expecting salary related benefits at all were the two letters (from the Scheme Secretary) both of which expressly told him about the reductions which would apply if he retired early”. He said that when it set up the Scheme the Employer agreed to meet the extra cost of unreduced pensions on redundancy only so far as the pension was earned in employment with the Employer.

19. On 21 June 2002 the Solicitor referred the matter to the Pensions Advisory Service (OPAS). In commenting on this complaint to OPAS the Trustees referred to a statement by the Scheme actuary:

“I can confirm that the transfer in factors that were used by both the Fund and the Scheme made no allowance for unreduced benefits on early retirement on redundancy. In addition, the transfer in factors adopted after the recent factor review also make no allowance for unreduced pension on redundancy.”

The Actuary is also quoted as saying:

“the valuations make allowance for member retiring early from service with reduced benefits – no explicit allowance is, however, made for unreduced benefits on redundancy – this is quite common practice since it is difficult to anticipate (the) level of redundancies in advance”.

The Trustees have said that the additional pension sought by the Applicant represents a capital value of approximately £164,000.

20. Solicitors acting for the Trustees have told me:

“although we have not found any formal resolution by the Scheme Trustees that transferred-in service credits would be reduced on redundancy early retirement, we understand that the Trustees knew this was their policy and were in agreement with it”.

They have also said:

“In the circumstances, and bearing in mind the Trustees’ duties to the other people with an interest in the Fund, we do not believe the Trustees could properly pay (the Applicant) the extra benefits he wants, unless either he was entitled to them under the Rules (which he is not) or the Scheme Trustees had made at least a reasonably clear promise to pay him them.”

They have added that the Scheme Booklet the Applicant received on joining the Employer did not state that pension would be unreduced on redundancy early retirement. That passage first appeared in the Booklet issued in October 1997.

21. The Applicant has told me that he accepted the terms of the two transfers-in “believing that the service credits granted were no different to in-scheme service credits. I therefore requested the transfers took place accepting all the terms, conditions, benefits and restrictions that the scheme delivers.”

CONCLUSIONS

22. At the time he left the Employer’s service in 2000 the Applicant had approximately 16 years and 10 months combined service and service credits. This total comprised 9 years and 10 months of combined service credits and 7 years’ active service. The letters to the Applicant about the effect of his transfer say: “the service credits are assumed to purchase a pension at age 65 of 1/60th of pensionable salary up to the earnings cap”. The Applicant has said that he believed that his service credits and active pensionable service with the Employer were to be treated in the same way so that, if he took his pension as a result of redundancy before the age of 65, there would be no actuarial reduction. But that is not what was said at the time of the transfers: there was a specific reference to the pension which would be available at 65.  

23. The normal rule in the event of early retirement was for pension benefits to be reduced by 4% for every year of early retirement before NRD except in the event of retirement on grounds of ill-health or total incapacity. A further exception was provided in Rule 4.6 whereby, in the event of redundancy, an Active Member of the scheme aged over 50 and who has completed five years’ pensionable service is entitled to receive a pension calculated in accordance with Rule 4.3 without actuarial deduction.

24. The Trustees have for their part argued that the Applicant’s service credits do not count as pensionable service for the purposes of that calculation. I agree with them.  In the Rules “pensionable service” is defined as: “the Member’s only or last period of Active Membership of the Scheme or the Former Scheme plus any period of Service whilst contributing to the Molins Pension Fund or the Molins UK Pension Fund immediately prior to the latest period of Active Membership”. The credit allowed for the transfer represents neither a period of active membership nor a period in “the Former Scheme” nor a period contributing to the other Molins Funds. 

25. Thus I conclude that the Trustees are right to make an actuarial deduction in respect of the pension which is due to the service credit. I do not see that as inconsistent with the information supplied to the Applicant.  

DAVID LAVERICK

Pensions Ombudsman

12 July 2005
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