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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr J Kitchen

Fund
:
First Quench Pension Fund (the FQ Fund)

Trustee
:
First Quench Pension Trustee Limited

MATTERS FOR DETERMINATION

1. Mr Kitchen was made redundant in July 2001.  At that time he was under the age of 50 and was unable to apply for the early payment of his pension.  He applied for early payment of his pension twelve months later and was told that this was not possible because the reduced pension was less than his Guaranteed Minimum Pension.  Mr Kitchen asserts that those members who retired at the time they were made redundant suffered a lower reduction than has been applied to his pension.  Mr Kitchen also asserts that he was not made aware of the likely reduction to his pension when he transferred from his previous scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Trust Deed and Rules

3. Rule 31.2 provides,

“An FS Member who retires early on any other grounds (but after attaining age 50) will again be paid a Pension for the remainder of his life calculated in accordance with rules 29.2 to 29.5 inclusive [Normal Retirement].  However, this Pension is to be reduced by an amount determined from time to time by the Principal Employer after having taken advice from the Actuary.”

4. Rule 32.3 provides,

“If an FS Deferred Pensioner retires after attaining age 50 or earlier on grounds of Incapacity but before Normal Pension Date he may (with the consent of both the Principal Employer and the Trustee) elect to receive an immediate Pension.  This will be calculated on the same basis as his deferred Pension but subject to such reduction as the Principal Employer (acting on the advice of the Actuary) decides having regard to his age.”

5. ‘FS Member’ is defined as,

“A Member of the Final Salary Section.”

6. ‘FS Deferred Pensioner’ is defined as,

“A former FS Member who is entitled to a deferred Pension under the Final Salary Section but who has not yet become an FS Pensioner or otherwise retired with Benefits becoming payable.”

FQ Fund Booklet

7. Under the heading ‘What do I get when I retire?’, the Booklet says,

“Early retirement

With Company and Trustee consent, you may retire early with an immediate pension once you reach age 50….

Your pension may be reduced to take account of the fact that it is likely to be paid over a longer period of time.

…This reduction to your pension for early retirement is determined by the Company and is currently 3% for each year you take it before age 60…”

8. Under the heading ‘What happens when I leave?’, the Booklet states,

“You can draw your deferred pension at normal pension age or you can take a reduced pension after age 50, with the consent of the Company and the Trustee.  You can apply to First Quench Pensions for further information.”

Background

9. Mr Kitchen transferred his previous pension rights from the Whitbread Group Pension Fund into the FQ Fund in 2000.  The Transfer Decision Guide provided at the time stated,

“You have the opportunity to transfer your past benefits to the FQ Fund on special terms.  This offer is available for a limited period only.  This gives you the opportunity to link the value of your past benefits to your potential future salary progression while you remain in the FQ Fund.

Alternatively, you may retain these benefits in your previous… Whitbread Scheme, if you feel this is the right decision for you.  Your benefits will then be broadly linked to price inflation, within certain fixed limits…

If you choose to transfer your… Whitbread benefits by 30 June 2000, you will receive special terms…

…In return for the transfer payment, you will receive benefits of broadly equal overall value to your… Whitbread benefits when you transfer…

In addition, certain aspects of the FQ Fund differ from… [the] Whitbread Schemes…

Although your benefits from the FQ Fund will not be identical to those from… Whitbread, they are calculated to be broadly equal in value overall.  However, you should consider the benefits that will be provided in your own personal circumstances, to see how they would be affected by a transfer.

For a full description of the previous scheme benefits you should refer to the information provided by the… Whitbread Schemes.  Some of the key differences are summarised on pages 8 and 9.”

10. Pages 8 and 9 of the Guide contained a table of ‘Benefit Differences’.  Under the heading ‘You may be able to retire early on a reduced pension.  The reduction is…’, the section describing the Whitbread Scheme stated,

“at least 3% for each year before age 60 (but a greater reduction, broadly equivalent to 5-7% pa for each year prior to normal pension age, is likely to apply as you have now left Whitbread’s employment)”

The equivalent statement for the FQ Fund was,

“currently, 3% for each year before age 60 for those who retire early from FQ’s employment”

11. Mr Kitchen was made redundant on 20 July 2001 at age 48.  First Quench have confirmed that Mr Kitchen’s redundancy was not voluntary.  In July 2002 Mr Kitchen requested early payment of his deferred pension with effect from his 50th birthday in September 2002.  He was informed that it was not possible for the Trustee to pay his pension early because the reduced pension was less than the Guaranteed Minimum Pension (GMP).  Mr Kitchen was also told that, whilst early payment might be possible at a later date, it was anticipated that it might be necessary to defer payment of his pension until age 65 in order that the GMP would be fully covered.

12. The GMP is the minimum amount of pension payable to Mr Kitchen at state retirement age.  It replaces the additional state pension he would have received had he not been ‘contracted out’ of the State Earnings Related Pension Scheme (SERPS) as a member of the Scheme.  The Trustee may not pay a pension which is lower than the GMP.  Where the reduction for early payment reduces the pension below the level of the GMP and in the absence of provision to increase the pension at state retirement age, it is not possible for the member to receive their pension early.  

13. Mr Kitchen queried the amount of reduction applied to his pension and was informed that a reduction of 6% per annum for each year under age 60 had been applied.  Mr Kitchen then wrote to the Trustee,

“I am writing to you following my application to draw my frozen First Quench pension which has been refused.

I understand the “SERPS” restrictions but I feel that the rate at which my pension has been reduced for early redemption is not only very high at 6% per year before 60, but was completely unexpected as others of my colleagues who drew there (sic) pensions early following redundancy last year did not have this rate of reduction applied to them as “ex” employees.

I was expecting to have a similar reduction applied as an ex employee.  I can find no reference to the higher amount in any of the literature that was issued as transfer decision guides.

I feel that after 29+ years service in the company I am being very badly treated and would like you to consider this as trustees of my pension fund.”

14. The Trustee responded that it sympathised with Mr Kitchen’s situation but, after consideration of his specific circumstances and consultation with the Actuary, the early reduction factor applied to deferred pensions would not be altered.  It referred Mr Kitchen to the description of early retirement from the Whitbread Scheme on page 8 of the transfer guide (see paragraph 10).  The Trustee said that, if Mr Kitchen had left his benefits with the Whitbread Scheme, a reduction greater than 3% per annum would have been applied to his deferred pension.  It also noted that the FQ Fund was not obliged to mirror every provision of the Whitbread Scheme.  In a subsequent letter, the Trustee also referred Mr Kitchen to Rule 32.3 (see paragraph 4).

15. Mr Kitchen also contacted First Quench.  The Human Resources Director responded,

“I have been in touch with the Trustee and administrators of the First Quench Pension Fund and I can confirm that as you wish to take your pension benefit from deferred status your benefit is subject to a 6% per annum reduction.  This, as applied, is documented under the Trust deed and rules.  I also understand from the Trustee that they have advised that the reduction factors applied to deferred pensions will not be altered at this present time.

With regard to the transfer decision guide the early retirement factors on page 8 are documented in relation to “active” status in reference to First Quench Pension Fund.  This table does not show factors, which apply to deferred benefits.

The guide was provided to members to give members a general summary of benefits provided, in order to assist the decisions around transferring of benefits from Whitbread… which would have become “deferred” status to an active status in First Quench and accordingly it does not cover every detail of the First Quench fund or every eventuality that may occur post transfer…”

16. At stage two of the Internal Dispute Resolution (IDR) procedure, the Trustee referred Mr Kitchen to Rule 31.2 (see paragraph 3).  It said that the reduction on early retirement was determined by the Principal Employer and it was the Trustee’s role to implement it.

17. The Trustee has confirmed that the Transfer Guide was produced by the Trustee and approved by First Quench.  It is the understanding of the Trustee that those members who took an immediate pension at the time of their redundancy were still employed by First Quench at that time.  Mr Kitchen says it is his understanding that the members were not made an offer until after the redundancies had actually taken place.

CONCLUSIONS

18. The decision about the amount of reduction to a pension either under Rule 31.2 (see paragraph 3) or Rule 32.3 (see paragraph 4) is made by the Principal Employer, having sought advice from the Actuary.  The Trustee cannot change the amount of reduction to be applied in either case; the Trustee’s role is to implement the percentage agreed by the Principal Employer.  It is not therefore maladministration on the part of the Trustee to apply a greater percentage reduction to a pension paid early for a deferred member.  There is no evidence to suggest that those members who received their pensions at the time of their redundancy were not active members at the time.

19. There is nothing within the rules which requires the Principal Employer to agree to the same reduction to be applied to pensions for those retiring from deferred status as to those retiring from active status.  With this in mind, I have considered the information provided for Mr Kitchen at the time of his transfer to the FQ Fund.

20. The transfer guide clearly says that a 3% reduction for each year before age 60 applies for those who retire from FQ’s employment.  There is no mention of what might happen if a member requests early payment of a deferred pension.  I have considered whether there was anything within the guide which could have led Mr Kitchen to expect the same reduction to apply on early payment of his deferred pension.  Members were told that should they request early payment of their pension from the Whitbread Scheme a reduction of 5-7% would apply because they had left Whitbread’s employment.  Throughout the guide members are told that the FQ Fund will provide them with broadly equivalent benefits to their previous scheme.  It seems reasonable therefore to suggest that the only expectation the transfer guide could have raised is that deferred pensions in the FQ Fund would be treated in a similar way, ie that a higher reduction would apply if early payment was requested compared to early retirement from active status.

21. The Booklet provides no further detail about the reduction of deferred pensions paid early.  Mr Kitchen has not provided any other examples of information provided by the Trustee which suggested that the 3% reduction would apply if his deferred pension was paid early.  Consequently I do not accept that Mr Kitchen was misled regarding the amount of reduction that would apply if he requested early payment of his deferred pension.

22. Mr Kitchen says that his belief that a 3% reduction would apply influenced his decision to transfer.  The implication is that had he been made fully aware that a 6% reduction applied on the early payment of a deferred pension he may have come to a different decision regarding his transfer.  However, it is not clear why Mr Kitchen would be better off if he had not transferred.  Had he requested early payment of his deferred pension from the Whitbread Scheme a reduction of 5-7% would have applied.  In addition, his deferred pension in the Whitbread Scheme would have been smaller to start with because it would be linked to his salary when he left Whitbread.  Having transferred to the FQ Fund, Mr Kitchen’s deferred pension is based on his final salary with First Quench and includes service in both the Whitbread Scheme and FQ Fund.

23. I do not uphold Mr Kitchen’s complaint.
DAVID LAVERICK

Pensions Ombudsman
22 August 2003
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