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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr C Bowen

Scheme
:
Wander Limited Pension Fund

Respondents
:
Trustees of the Wander Limited Pension Fund (Trustees)



Novartis Consumer Health UK Ltd (Novartis), the employer

MATTERS FOR DETERMINATION 

1. Mr Bowen alleges that he was not advised by Novartis, the Trustees or actuaries employed by the Trustees of a pensionable salary ceiling which was likely to limit his pension to a figure less than that which would have been available based on his unreduced final salary.  Mr Bowen also alleges that promises of pensionable bonuses made by Novartis were not upheld.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3. The Fund is currently governed by a Trust Deed and Rules dated 31 December 1994 and effective from 1 June 1991.

4. Rule 3.1 deals with scale pension under the Fund and states that this will be “1/720 of Final Pensionable Salary for each complete month of Pensionable Service”

5. Final Pensionable Salary is defined in the Rules as: “the greater of:

· the Member’s average annual Pensionable Salary during the best three consecutive complete Scheme Years of Service out of the last 12 Scheme Years before the Member left, retired from or died in service (whichever is the earliest event) and

· the Member’s Pensionable Salary for the year immediately preceding the date the Member left, retired from or died in Service.”

6. Pensionable Salary is defined in the Rules as: “Salary less the National Insurance Adjustment in force at the time Salary is paid but so that any excess of the amount of Pensionable Salary so computed over the Scheme Limit shall be ignored”.

7. The Scheme Limit is defined as: “such sum as the Principal Employer shall in writing inform the Trustees from time to time not being a sum less than £60,000 per annum”.

8. The Membership Booklet in force at the time of Mr Bowen’s proposed early retirement was that dated June 2000. It is described as a guide to the Scheme and “will always be overruled by the Rules which govern the Fund”. It defines:

8.1. Final Pensionable Salary in the same way as the Rules; and

8.2. Pensionable Salary as “the earnings level upon which your contributions and benefits are based, and is generally your gross annual earnings less 50% of the Lower Earnings Limit. However, the benefits described in this Booklet apply to a Pensionable Salary up to a ceiling determined by the Company. If you are likely to be affected by this you will be advised and given details of the pension arrangements made in respect of earnings not covered by the Fund.”

9. The Members’ Explanatory Booklet dated July 1993, predates the current Trust Deed and Rules. It is described as giving “an outline of the benefits and is not intended to replace the formal Trust Deed and Rules governing the Fund”. It defines Pensionable Salary as “essentially your gross annual earnings less half the Lower Earnings Limit of the State Scheme... The benefits described in this Booklet apply to a Pensionable Salary up to a ceiling determined by the Company. If you are likely to be affected, you will be advised and given details of the pension arrangements made in respect of earnings not covered by the Fund.” The Members’ Explanatory Booklet (as amended February 1981), also predates the current Trust Deed and Rules. It states that “Maximum pensionable earnings are currently £25,000. This limit is reviewed periodically as the general level of wages and salaries increases.”

MATERIAL FACTS 
10. Mr Bowen had been employed by Novartis for nearly 29 years prior to his early retirement in 2002. He became a member of the Fund in 1974.

11. On 3 May 2001 Novartis asked Mr Bowen, by letter, to take on a different role as a result of the imminent closure of the site at which he worked saying, 

“it is proposed that you should receive a bonus payment of £10,000, payable on successful achievement of your agreed targets.  There would be no reduction of bonus payable in the event of any absence.  The payment would be taxable but would count as part of pensionable earnings.”

12. In a letter dated 27 June 2001, Novartis again mentioned that the proposed bonus of £10,000 would “be pensionable”. The writer also said, “I do recognise that in a pension scheme where all earnings are pensionable the bonus takes on enhanced importance” and “I cannot guarantee the bonus”.  
13. In August 2001, Watson Wyatt (WW), the scheme administrator, was asked to calculate Mr Bowen’s pension options should he take early retirement on 31 May 2002. The estimated pension was £29,865.16 per annum.  Alternatively, Mr Bowen could choose a tax-free cash sum of £67,196.62 and a reduced pension of £24,253.75 per annum.  The estimate assumed that Novartis and the Trustees would agree to Mr Bowen taking his benefits before normal retirement age and that the employer would augment the fund to avoid the application of the normal early retirement penalties. Figures were also provided to show the effect if early retirement terms were to be applied and were the same as those shown above.  It was stated that “in your case your benefits have had to be restricted to the Inland Revenue maximum which explains why the two sets of figures are identical”.

14. The WW figures were sent to Mr Bowen by Novartis under cover of a letter dated 20 August 2001 that set out the salary information on which the pension estimate had been based. This was:
· gross earnings for the year to 31/3/01 (excluding bonuses), £53,648;
· completion bonus, £10,000; and
· contractual/departmental bonus, £15,205
15. Having been unable to contact the appropriate department by telephone on a number of occasions, Mr Bowen wrote to Novartis on 8 October 2001 asking for confirmation of his pension entitlement.  He included a calculation based on his assumed final salary, a total of £78,098 by which, after adjustments, he had arrived at a pension of £35,336 per annum.  He also queried the significance of the Inland Revenue maximum, which had been referred to by WW on 9 August 2001. 

16. On 20 January 2002 Mr Bowen, having had no response to his earlier letter, had a meeting with Novartis.  It was explained to him that the reduction in the pension expected by Mr Bowen was due to the application of an earnings cap, the Scheme Limit, applied to the Fund for pension purposes and which placed a ceiling of £72,500 on pensionable salary. 

17. On 14 February 2002, Mr Bowen contacted the Chairman of the Trustees concerning their policy of applying a cap on pensionable salary.  Mr Bowen suggested that the cap be reviewed for the following reasons:
17.1. “Both the Novartis Pension Fund and the Inland Revenue Cap stand at £95,000;

17.2. The Wander Pension Fund has not been updated for some years and is due for amendment;

17.3. The Wander and Novartis schemes shortly will merge and there should be consistency on this issue;

17.4. The essence of the scheme is to reflect performance, salary and service – clearly this will not be the case if I am penalised by the Cap;

17.5. I consider I made a significant contribution to the NCH UK 2001 result, which should be recognised”.

18. Having been advised by telephone by the Trustees on 5 March 2002 that “this is a matter of HR policy”, Mr Bowen contacted Novartis on 6 March 2002, enclosing a copy of his memorandum to the Trustees.  Mr Bowen said that “whereas the Pension Fund Guide states that, if the member is likely to be affected by the Fund Cap, he will be notified, in spite of various communications and statements I did not discover the Cap level until January 2002”.

19. Following an exchange of e-mails, Mr Bowen was advised by Novartis on 17 April 2002 that the cap would be applied and that, apparently, Mr Bowen was the only employee to be so affected.  It was stated that “reference to the Cap is made in the Pension Scheme booklet” and “the final completion bonus is felt by our actuary as not pensionable under the Inland Revenue definition”.

20. Replying to Novartis on 22 April 2002, Mr Bowen confirmed that he had only “learned of the existence of the Fund Earnings Cap in January 2002.  Earlier pension manuals which I have made no mention of the ceiling”.  He also referred to the letters from Novartis dated 3 May 2001 and 27 June 2001, both of which had confirmed that the Completion Bonus would be pensionable and neither of which had referred to the cap.

21. Having again been advised by Novartis that the cap would be enforced, Mr Bowen invoked the Fund’s Internal Disputes Resolution Procedure (IDRP) on 3 May 2002, in which he cited the following grounds for complaint:

21.1. “Failure to notify me of the existence of the Wander Limited Pension Fund Earnings Cap which was likely to affect me;

21.2. I achieved specified targets, with the agreement that rewards earned would be pensionable.  No conditional clause or reference to a pension Cap was made;

21.3. Earlier versions of the WLPF booklet make no reference to a Cap;

21.4. Copies of notices, announcements, letters, etc. which I have received during my membership of the Scheme make no reference to the company’s earnings ceiling”.

22. In their response dated 17 May 2002, the Trustees pointed out that under the IDRP the first approach should have been made to Novartis but, as Mr Bowen was approaching retirement, the Trustees had dealt with his complaint under Stage 2 of the IDRP.  In relation to Mr Bowen’s specific concerns, the following responses were provided:

22.1. all members had been sent a copy of the most recent version of the Fund’s booklet in June 2000, which states that “pensionable salary is calculated ‘up to a ceiling determined by the Company.  If you are likely to be affected by this, you will be advised and given details of the pension arrangements made in respect of earnings not covered by the Fund’”.   It was pointed out that “before March 2002 your pensionable salary was not affected by the Scheme Limit. … In your case the quotation of your early retirement benefits provided on 9 August 2001 identifies the impact of the Scheme Limit on your pay.  This is the first occasion in which the Scheme Limit has been relevant to the calculation of your Fund benefits.  It was clear from the Appendix to this letter that the Scheme Limit had been applied”;

22.2. in relation to the notification concerning the pensionable nature of the Completion Bonus, the Trustees had not been a party to the negotiations at the time and that this was a matter between Mr Bowen and Novartis;

22.3. whilst time had not allowed for a review of all previous versions of the Fund booklet, it had been established that a reference to the ceiling for pensionable salary had been covered in the edition produced in 1993; and 

22.4. the Trustees did not have the power to vary the terms of the Fund and that any enhancement of Mr Bowen’s benefits would need to be implemented by the employer, which would also have to provide appropriate funding to cover the cost involved.

23. Following receipt of the Trustees’ response, Mr Bowen wrote to Novartis on 20 May 2002.  He asked whether the company would “agree to fund an augmentation equivalent to the difference between the Cap and my actual earnings”.

24. Mr Bowen also wrote to the Pensions Advisory Service (OPAS) on 20 May 2002, making the following points:

24.1. bonuses had always been an integral part of his remuneration and had always been pensionable;

24.2. specific promises had been made by Novartis “to reward achievement with additional pensionable bonuses”;

24.3. there had been no specific mention of the Fund Earnings Cap at the time the Completion Bonus of £10,000 had been agreed in May 2001 – had the issue been raised his negotiating position would have been stronger at that point to lobby for a change in the Cap, which had been set at £72,500 since 1997.  The Cap affected two other employees, one of whom was a scheme trustee and neither had apparently been aware of the existence of the Fund Earnings Cap;

24.4. the existence and effect of the Cap should have been more widely publicised and its effect specifically covered, especially at the time the additional bonus was promised. Had he been aware of the existence of the cap earlier, he would have been in a stronger position to lobby for a change to it;

24.5. there had been unacceptable delays in answering his queries, which had necessitated additional chasing for answers;

24.6. he had succeeded in surpassing the agreed targets in relation to turnover but now felt aggrieved as the Company had failed to honour the promises that had been made.

25. Mr Bowen wrote to WW on 27 May 2002 saying that “there was no mention of a Wander Limited Pension Fund Cap in the estimated pension entitlement dated 9 August 2001, whereas you refer to the Inland Revenue maximum as being the restrictive element.  I believe the statement is incorrect and would ask you to confirm this”.  Mr Bowen also indicated that in his memorandum dated 8 October 2001, he had “requested an explanation of the significance of the Inland Revenue maximum but I was not informed until a meeting in January 2002 of a WLPF Cap”.

26. WW wrote to Mr Bowen on 13 June 2002 and firstly apologised for the fact that an Appendix, which it had been suggested by the Trustees had accompanied the illustration from WW dated 9 August 2001 had not, in fact, been provided until January 2002..  It was confirmed that the WW calculation had been carried out, firstly “applying the Fund limit to your final pensionable salary and taking into account the limits imposed by the Inland Revenue.  Based on the information available to us at the time, your pension would have been calculated based on the Fund limit but then restricted by Inland Revenue limits.  It was this restricted amount that was shown in the letter”.  WW further stated that “since the calculations detailed in the letter of 9 August 2001 we have been provided with more complete information regarding your earnings and bonuses.  Based on this information the Inland Revenue maximum benefits are higher than previously estimated and appear unlikely to restrict your benefits”.

27. In a letter to OPAS dated 23 September 2002 Novartis said that it had met its contractual obligations since it had added the amount of the bonuses to Mr Bowen’s salary to arrive at the total pensionable salary figure.  It was, however, the application of the cap within the Rules that had restricted the amount of pension payable to Mr Bowen.  Novartis further stated that “when the letters [of May and June 1991] were written, it was entirely possible that the bonus amounts might not be awarded, as they were conditional upon performance factors which may or may not have been achieved.  To set out all the terms of the Pension Fund and the current Inland Revenue regulations in these letters was considered unnecessary, as participating associates are bound by and have access to the prevailing rules of the relevant Pension Fund”.

28. Mr Bowen referred his complaint to me. He was receiving a pension of £31,235 per annum but felt that his pension should be £37,709 based on earnings without the cap. In response to Mr Bowen’s complaint, Novartis said:

28.1. the company accepts that in its letter of 3 May 2001 it offered Mr Bowen a one-off bonus of £10,000 payable on successful achievement of his targets. The company’s view is that it was an implied term of that promise that the bonus would be subject to the Trust Deed and Rules of the Fund and therefore the Scheme Limit would apply;

28.2. the relevant Rules are those dated 31 December 1994 (see paragraph 3 for details);

28.3. Mr Bowen should reasonably have been aware of the Scheme Limit since he would have received copies of the Members’ Booklets of June 2000,  February 1993 and February 1981, all of which refer expressly to the Scheme Limit;

28.4. Mr Bowen’s bonus payment was not guaranteed at the time of writing the letters in May and June 2001 so it was not definite that Mr Bowen’s earnings would exceed the cap at that time and that was why the cap had not been mentioned. Historically, Mr Bowen’s earnings had never been outside the Scheme Limit;

28.5. the Scheme Limit has been in place since 1961. There is no requirement in the Rules for the cap to be increased in any prescribed manner and the Members’ Booklets do not refer to a specific amount relating to the cap for this reason;

28.6. pension contributions had been deducted from Mr Bowen’s salary up to the Scheme Limit.

29. The Trustees submit that:

29.1. they have at all times acted in accordance with the Fund’s Rules and communicated appropriately with Mr Bowen;

29.2. the figures prepared by WW in August 2001 took the Scheme Limit into account but it was unfortunate that the accompanying notes did not make this clear;

29.3. the Trustees are obliged to pay benefits in accordance with the Trust Deed and Rules – currently those dated 31 December 1994;

29.4. it is difficult to be certain that a Member’s earnings exceed the Scheme Limit in advance of retirement and it is not appropriate for the Trustees to tell Members that the Scheme Limit applies until it actually does; and

29.5. the Trustees do not have power under the Trust Deed to alter the Scheme Limit – this power lies with the Principal Employer. Nor do the Trustees have the power to unilaterally increase benefits for a Member – this may only be done at the direction of the Principal Employer and with appropriate additional payments being made to the Fund.

30. Mr Bowen says that:

30.1. Novartis’ view that it was an implied term of payment of the bonus (see paragraph 28.4) that the Scheme Limit would apply cannot be correct since “an implied term can only be valid if there is an awareness of the condition”;

30.2. he was not aware of the existence of the cap, or its actual amount; the booklets do not expressly refer to a ceiling sum;

30.3. it would not have been difficult for Novartis or the Trustees to anticipate that his earnings might exceed the cap when the letters of May and June 2001 were written; and

30.4. Novartis and the Trustees did not act responsibly in not regularly adjusting the cap, for example in line with the Inland Revenue-imposed Earnings Cap, which normally increases annually in line with RPI. 

30.5. He accepted the offers of ‘pensionable bonuses’ and ‘provided consideration by fulfilling the commercial objectives’; he suggests that there was therefore a contract.

CONCLUSIONS
Was Mr Bowen aware of the existence of the cap or its actual amount ?

31. The Trustees and Novartis state that Mr Bowen would have seen Members’ Booklets over the years and Mr Bowen has not suggested that he was not in receipt of the Booklets. Three versions of the Booklet (1981, 1993 and 2000) refer to the Scheme Limit. It therefore seems reasonable to assume that information about the existence of the cap was available to Mr Bowen.

32. Mr Bowen says that he was not aware of the actual level of the cap. This is possible since it is only specified in the Booklet dated 1981, the details of which Mr Bowen could have forgotten. Novartis say that the later Booklets do not state the amount of the cap since it is subject to change, and not in any prescribed manner. According to the Rules of the Fund this is correct and it seems reasonable to deal with the Scheme Limit in this way in the Booklets. 

Should Novartis or the Trustees have anticipated that Mr Bowen’s earnings would exceed the Scheme Limit?

33. Mr Bowen claims that the Trustees, or Novartis, at the time of proposing the bonus in May and June 2001 could have anticipated that his earnings would exceed the cap. I agree. His total projected earnings at the time of writing the letters were £78,853 and the cap was £72,500. Novartis and the Trustees assert that mentioning the cap at that stage may have implied that those earnings were guaranteed and it would therefore have been inappropriate to refer to it. Of course, benefits payable from the Fund must be paid in accordance with the Rules and therefore the cap would apply in any event but the existence and effect of the cap could have been covered in May or June 2001 with appropriate provisos. 

34. The projected pension figures supplied by the Fund’s administrator in August 2001 were passed to Mr Bowen by Novartis. There was an error in the accompanying notes that implied that it was due to Inland Revenue maximum benefit requirements that Mr Bowen’s pension was restricted. In fact it was due to the cap imposed by the Fund and it is unfortunate that this mis-information was passed to Mr Bowen and an opportunity missed to make the effects of the cap clear.

35. However had Mr Bowen been given more information about the cap in May, June or August 2001, I doubt whether the end point would have been any different. He suggests that he would have had more time to lobby for a change to the cap but the evidence suggests to me that  this would not have led to Novartis agreeing to a change in the rules, a waiver in favour of Mr Bowen or an enhancement to his benefits.

Did Novartis and the Trustees  act irresponsibly in not regularly adjusting the Scheme Limit?

36. The Rules of the Fund do not provide for the Scheme Limit to be adjusted in any particular manner. Nor does the governing documentation give power to the Trustees to make any changes to the cap – this power lies with the Principal Employer. Mr Bowen suggests that the Scheme Limit should be increased, for example, in line with the Inland Revenue’s Earnings Cap. The cap applied by the Fund has been in existence much longer than the Earnings Cap and there is no evidence that it was intended to be linked to external factors, except general increases in salary as experienced by the employer. I do not find that Novartis has acted irresponsibly in relation to the Scheme Limit.

37. In summary, Mr Bowen received benefits from the Fund to which he was entitled under the Rules and augmented to offset the effects of any possible early retirement penalties. I am of the opinion that the Trustees acted within the Scheme rules in their application of the Scheme Limit I am unable to uphold Mr Bowen’s complaints against the Trustees or Novartis in relation to the matters set out above.

38. I turn now to Mr Bowen’s contention that Novartis’ promises of pensionable bonuses were not upheld. The calculations of Mr Bowen’s pension benefits, prepared by WW, show that his final pensionable salary included the £10,000 bonus referred to by Novartis as being pensionable.  Mr Bowen’s submission set out at paragraph 30.5 suggests he has misunderstood this.  Mr Bowen feels that the bonus payment suffered a reduction as a result of the application of the cap but that does not negate the fact that his pension benefits were based on a final pensionable salary that included the bonus. The treatment of final pensionable salary, as discussed above, must be in line with the Fund’s Rules. Therefore, I do not uphold Mr Bowen’s complaint against Novartis.

DAVID LAVERICK

Pensions Ombudsman

12 October 2004
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