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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr J Rose

Scheme
:
Local Government Pension Scheme ( the Scheme)

Employer
:
Isle of Wight Council (the Council)

Regulations
:
The Local Government Pension Scheme Regulations 1997 (as amended) (The Regulations)

MATTERS FOR DETERMINATION 

1. Mr Rose alleges that the Council wrongly informed him that he could not transfer his pension rights to his new employer because his salary in the new employment was lower.  He alleges that as a result of the incorrect information his pension benefits fell to be abated under the Scheme as a result of his re-employment with Poole Borough Council (Poole) and subsequent employment with Stoke on Trent Council (Stoke).  
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES OF THE SCHEME

3. Regulation 31 of the Regulations covers the provisions relating to early retirement and states;

“Other early leavers: deferred retirement benefits and elections for early payment

(1) If a member leaves a local government employment (or is treated for these regulations as if he had done so) before he is entitled to the immediate payment of retirement benefits (apart from this regulation), once he is aged 50 or more he may elect to receive payment of them immediately.  

(2) An election made by a member aged less than 60 is ineffective without the consent of his employing authority or former employing authority (but see paragraph (6)).  

(3) If the member elects, he is entitled to a pension and retirement grant payable immediately.  

(4) If the sum;

(a) of the member's age in whole years on the date his local government employment ends or the date he elects, if later, 

(b) of his total membership in whole years, and 

(c) in a case where he elects after his local government employment ends, of the period beginning with the end of that employment and ending with the date he elects, 

is less than 85 years, his retirement pension and grant must be reduced by the amounts shown as appropriate in guidance issued by the Government Actuary (but see paragraphs (5) and (6) and regulation 36(5) (GMPs)).  

(5) A member's appropriate employing authority may determine on compassionate grounds that his retirement pension and grant should not be reduced under paragraph (4).  

(6) If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body;

(a) he may elect to receive payment of the retirement benefits immediately, whatever his age, and 

(b) paragraphs (2) and (4) do not apply.  

(7) If a member does not elect for immediate payment under this regulation, he is entitled to receive a pension and grant without reduction, payable from his NRD or from such earlier date on or after his 60th birthday as the member elects on which the sum of the items referred to in sub-paragraphs (a) to (c) of paragraph (4) is 85 years or more .  

(8) An election under paragraph (1) must be made by notice in writing to the member's Scheme employer."

4. Regulation 97 requires the Council to take and notify decisions under the regulations.  

5. Regulations 100-102 describe the appeals process.

6. The abatement provisions are contained in regulations 109.  

7. Under Regulations 106 and 109 the Council has discretion to apply its own policy with respect to both the early retirement and abatement provisions.  It had exercised its discretion on these two issues as follows;

Policy

8. It was the Council's policy under regulation 109 of the Regulations "to abate pensions for those pensioner members re-employed in Local Government employment so that in real terms, the value of the pension and the remuneration in the new employment, did not exceed the remuneration being paid immediately before the original pension was put into payment"

9. The option whereby Mr Rose received his benefits early arose from the Councils’ adopted policy under regulation 31 of the regulations.  This stated;

"For members who leave Local Government employment before becoming entitled to immediate payment of their retirement benefits, the Council will use its discretion under Regulation 31 of the Local Government Pension Scheme Regulations 1997 to allow those members to elect at any time between the ages of 50 and 59 to receive payment of the benefits immediately following their election.  Any actuarial reductions will be waived on compassionate grounds......."

10. Thus, any employee leaving his employment between the ages of 50-59 could take his accrued benefits under the scheme (including any reduction under the "85 year rule") as an alternative to deferring those benefits in the scheme or transferring the cash equivalent value to another employers' scheme or other pension transfer vehicle.

FACTS OF THE CASE

11. Mr Rose was employed by the Social Services Departments of several councils over a period of about 20 years commencing in 1981.  He had in his various employments been a member of the Scheme and followed a practice of transferring his pension rights from one employer’s scheme to the next so that his membership of the Council’s scheme included the transfer values of all his previous scheme membership.  

12. Mr Rose terminated his employment with the Council, by whom he was employed for about 30 months, on 30 April 1998.  On 21 April 1998, the Director of Social Services wrote to him expressing thanks for his services and wishing him success with his new post with Poole Borough Council.

13. On 23 June 1998 the Pensions Office of the Council wrote to Mr Rose giving details of his accrued deferred benefits.  The letter headed "The Pension that came with your job" stated;

"Before I formally write to you with details of your preserved retirement benefits, I must first bring to your attention the new retirement options now available under the Local Government Pension Scheme.

Following cessation of your employment on 30 April 1998 you have now become entitled to preserved benefits payable from your Normal Retirement Date (NRD), ie 15 March 2010, as set out below.


Preserved Retirement Pension 
£3562.96


Preserved Lump Sum


£10688.87

Under new options contained within the Local Government Pension Scheme Regulations 1997 you may elect to receive payment of those preserved benefits at any time before your NRD, albeit at a reduced rate.  For illustration purposes, if you were to make an election now for immediate payment, the reduced payments would be:


Retirement Pension

£1861.71


Retirement Grant

£8034.66

Your preserved benefits award letter will follow shortly unless I receive an election from you requesting the immediate payment of reduced benefits.  I would be pleased if you would send a copy of your birth certificate as I cannot pay any retirement benefits without proof of your date of birth" 

14. The letter did not specifically mention a third alternative available to Mr Rose; that of transferring his pension rights to his new employer’s scheme.  This option would have been described in his formal deferred benefit letter.  However, as he opted for early payment of benefits, this letter was never sent to him.  

15. On 8 July 1998 Mr Rose wrote to the Council requesting early payment of his benefits.  The Council then confirmed that he had been granted early retirement and the amounts of pension and retirement grant payable.  Their letter included a paragraph stating;

"Further employment - Your pension may be reduced or suspended if you enter employment with an employer who participates in the Local Government Pension scheme.  You are required by law to notify my Pensions Office if you take up such new employment"

16. On 5 October 1998, the Council wrote to Mr Rose saying that they had now received details of his new salary with Poole.  They reminded him of the abatement conditions previously notified to him.  As his commencing salary plus his pension was more than his salary on leaving the Council, his pension fell to be abated by the excess, a figure of £241.71 per annum.  The letter also contained a proposal to collect the arrears [accrued as a result of the overpayment] by instalments over five months by deduction from his pension.  Mr Rose did not respond to this letter.  The adjustments to his pension were made.  

17. On the 2 August 2001, the Council again wrote to Mr Rose.  By then, he had been re-employed for a second time, since 17 January 2000, by Stoke, an authority participating in the Staffordshire County Council Pension Fund, also part of the Scheme.  The increase in salary on taking up this employment and the time which had elapsed had the effect, under the abatement provisions, of causing a complete suspension of the pension payable by the Council.  Additionally, the overpayments which had arisen [as a result of the Council being unaware of the re-employment] amounted to £2602.  An invoice was enclosed with this letter requesting payment of this amount.

18. On 10 August 2001, Mr Rose wrote to the Council requesting full details of how this situation had arisen.  The Council responded on 28 August 2001, saying that Mr Rose should have notified both the Staffordshire Pension Fund and the Council of the change in employment as required by the regulations.  Had he done so, they said, the overpayment would not have occurred.  

19. On 2 September 2001, Mr Rose wrote to complain that he had not understood that his current employment would affect the pension in payment.  He notified the Council that he intended to lodge a formal complaint under the IDRP procedures and in the meantime, he was not prepared to repay the amount outstanding.  The Council provided an explanation of how the pension would be re-instated on cessation of employment with Stoke.

20. Mr Rose’s complaint was made, under the IDRP procedures, on the basis that he had requested a transfer of pension rights to Poole but had been told he could not do so.  His claims were dismissed at each stage of the process, largely on the basis that there was no evidence to substantiate his claim that he had enquired about a transfer.  

SUBMISSIONS AND DISPUTES

21. Mr Rose alleges that he was told by the Council that he could not transfer his benefits.  Mrs Rose says this information was conveyed to her husband while he was still working for the Council and came from “a man he had spoken to in the pension’s office.” However, the Council say he would not have been told he could not transfer his benefits.  It is not a correct reflection of the regulations and pension staff would have been aware of this.  They say, had he enquired, he would have been told it may not have be in his best interests to transfer as he was moving to Poole on a lower salary; as the Scheme bases its benefits on a member’s final salary it may have been in Mr Rose’s interests for his final salary to be that earned with the Council rather than the lower figure to be earned from Poole.  It was not the Council’s normal practice to make file notes of enquiries of a general nature.  Therefore, they could not confirm or deny what may have been said in any alleged conversation.

22. The Council say they did not know about Mr Rose's re-employment until notified by Poole.  Mr Rose draws attention to the Council's letter of 21 November 1998, from the Director of Social Services, which makes clear that the Council had been so informed.

23. The Council say Mr Rose should, on taking up employment, have informed Poole that he was in receipt of a pension from the Council, as required by the regulations.  Further, he should at the very least, they say, have declared his previous employment when completing his pension form.  This specifically requested this information.  Mr Rose says he stated that there was "no pension to transfer" on his declaration to Poole, because he had already taken the benefits, and therefore, believed this to be the correct information.

24. Mrs Rose (on behalf of her husband) makes the observation that it had been her husband's practice to transfer his pension rights from one employment to the next, suggesting that it was his expectation to do so on this occasion also.  She says that he never had any intention of retiring on leaving the Council's employment.  Indeed, he had already secured a further position with Poole and subsequently went on to obtain another post with Stoke.  Therefore, if he had known he could do so, he would have transferred.

CONCLUSIONS

25. It seems to me to be highly unlikely that pensions staff would have told Mr Rose something (that he could not transfer his pension rights), that hey knew to be untrue.  Far more likely is that they sought to explain that it may not have been in his best interests to transfer his benefits into another final salary scheme when the salary of the post to which he was going was lower than that of his post with the Council.  Any pension payable to him as a deferred member of the scheme under his service with the Council would have been based on his final salary in his employment with the Council.  If the benefits were transferred, he would not receive any pension from the Council and his benefits available in his new scheme would be based on that salary which obtained there at the time when he ceased to be an active member of that scheme.  Unless he could be sure that, taking account of inflation, his salary would have increased to more than level of the salary of his post with the Council the transfer of benefits could lead to his receiving a lower pension than would otherwise be the case.

26. In the absence of any specific information about transferring his pension rights prior to leaving the Councils' employment, he would, therefore, have required to refer to the Pension Scheme Booklet in order to make himself aware of this possibility.  Nor did the letter of 23 June 1998 informing of his right to take his benefits early state the alternative option of transferring his benefits.  This was maladministration.  In view of the Council's recently introduced policy on abatement, he could in my view, have reasonably expected to receive information in relation to the abatement provisions and the possible effect on his pension benefits of transferring to an employment on a lower salary prior to making the election to receive the benefits.  Instead, he received only details of taking early retirement benefits and the alternative of taking deferred benefits.  

27. I have, therefore, considered further the extent to which Mr Rose relied on the letter of 23 June 1998 notifying him of his options, on reaching his decision.

28. Examination of Mr Rose's career history reveals a series of Local Government employments.  On each occasion, he had transferred his pension rights to the next employer.  Transferring his benefits was his usual decision on changing employment and, it has been said that he had an expectation he could transfer on this occasion also.  He was a man in his fifties intending to work for several more years before retiring.  I therefore take the view he would have been aware of his right to transfer his benefits to his new employer, even although this was not brought specifically to his attention.

29. The Council submit that they were not aware of Mr Rose's new employment and could not, therefore, have advised him on this aspect.  I take the view that the letter of 21 April 1998 from the Director of Social Services provides sufficient evidence that the Council were aware of the employment.  I accept that this knowledge might not have found its way to those administering the Council’s Pension Fund but I see no comfort for the Council in that.  It is in law a single corporate body and information held at a relatively senior level should in my view be regarded as being within the corporate knowledge of the Council.  However, there is no evidence that Mr Rose requested further information.  I do not, therefore, criticise the Council for not providing an analysis of the points he should consider in deciding which option to take.

30. It is also clear that Mr Rose was made aware of the abatement provision after leaving employment [in his retirement benefits letter] and did not take steps to clarify the effect of future Local Government employment on his pension.  Neither did he explore the possibility of having his decision to take early retirement reversed when notified of the provisions.  Rather, he accepted the Council's proposals to abate his pension and recover the overpayment over five months.  However, he did not then inform either Stoke or the Council about this further employment either.  This further compounded the problem so that by the time he had been employed by more than one year he owed the Council the sum of £2602.  

31. I take the view that Council acted correctly in their interpretation of the regulations and the Council's policy towards abatement.  I accept that they should have advised Mr Rose of his right to transfer but I am not persuaded that he would have come to a different decision had the option of transferring his benefits been mentioned in the letter of 23 June 1998.

32. I do not uphold this complaint.

DAVID LAVERICK

Pensions Ombudsman

22 January 2004
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