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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr T Lee

Scheme
:
Melton Medes (Fletchers) Fund (the Scheme)

Respondents
:
The Trustees of the Melton Medes (Fletchers) Fund (the Trustees)

Mr Saville, Administrator of Jaymor Limited

Hewitt Bacon & Woodrow, Administrators of the Scheme 

THE COMPLAINT (dated 3 January 2003)

1. Mr Lee complains that:

· the Trustees of the Scheme failed to check the status of the principal employer of the Scheme before granting him a pension on redundancy;

·  the Trustees delayed in informing him that his pension would have to be reduced after they learned that the Principal Employer had been put into liquidation;

·  the administrators of the Scheme failed to attend the creditors’ meeting at which the company was put into liquidation; and

·  the administrator of the Principal Employer did not notify the Trustees promptly that the company had gone into liquidation.

Mr Lee complains of injustice in that the Trustees now say that he is entitled to a lesser pension than that which was put into payment following his redundancy, and that he has suffered stress and depression.

2. As a supplementary issue, if I am not able to uphold Mr Lee’s complaint, the Trustees have asked me to determine whether they should continue paying Mr Lee the pension as originally quoted to him, or whether the Trustees should reduce the pension and recoup the overpayments made.

JURISDICTION

3. Mr Lee has complained about the actions of Mr Saville, the Administrator, and subsequently the Liquidator of Jaymor Limited, in failing to inform the Trustees that the company had gone into liquidation.

4. Mr Saville’s legal advisers have submitted that the complaint against him is not within my jurisdiction as he is not a trustee, employer, manager or administrator of the pension scheme.

5. In light of the finding made below I have not found it necessary to determine this issue.  

KEY FACTS

6. Mr Lee was born on 18 March 1950.

7. Mr Lee was employed for approximately 26 years by Robert Fletcher (Stoneclough) Limited (Stoneclough), which was a participating employer in the Scheme.  The Principal Employer in the Scheme was Jaymor Limited, which was previously known as Melton Medes Limited.  Mr Lee falls within the definition of a Special Member of the Scheme.

8. On 19 July 2001, Messrs Acland, Stanley and Dick of Begbies Traynor Insolvency Practitioners in Preston were appointed as Administrators of Robert Fletcher (Stoneclough) Limited.  Many of the employees of Stoneclough were made redundant at this time, but Mr Lee was retained as a key employee.

9. On 27 September 2001 Mr Saville of Savilles Insolvency Practitioners (Savilles) in Nottingham (now part of Begbies Traynor Insolvency Practitioners) was appointed as Administrator of Jaymor Limited.  As required by the Pensions Act 1995 he satisfied himself that the three independent trustees on the Trustee Board of the Scheme were independent of the company.

10. On 19 October 2001 the Scheme Actuary issued a certificate that a contribution of £4.2 million was required from the participating employers.  The Administrator of Jaymor Limited informed the Trustees that he required an investigation by an actuary as the previous valuation in July 2000 had shown a surplus in the Scheme.  

11. On 28 January 2002 the Trustees of the Scheme held a meeting with Savilles.  A letter from the legal advisers of the Trustees to the Administrator of Jaymor Limited records that the question of funding of the Scheme had been discussed, and that subject to clarifying whether there was a surplus in the Scheme, the Administrator intended to proceed with the liquidation of Jaymor Limited which would trigger the winding up of the Scheme.  The liquidation of Jaymor Limited was due to take place by June 2002 at the latest.

12. On 8 March 2002 the Trustees wrote to Savilles asking for guidance on whether the liquidation of Jaymor Limited was likely to occur before June 2002.

13. On 11 March 2002 Jaymor Limited went into liquidation.  The Trustees of the Scheme were not informed.  Rule 16.01 of the Scheme states that if the Principal Company goes into liquidation the Scheme shall be wound up.  Members at the date of commencement of winding-up are treated for the purpose of entitlement to benefits as having left service on that date.  

14. On 17 March 2002 the Administrators of Stoneclough wrote to Mr Lee informing him that the company was no longer in a position to make payments to him under his contract of employment and that his contract was therefore terminated from that date.

15. Rule 5 of Appendix 3 to the Rules of the Scheme provides as follows:

“(1) On the retirement of a Special Member where such retirement occurs at the request of the Participating Employer due to Redundancy or in the interests of efficiency before his Normal Pension Date having completed a minimum of ten years Pensionable Service and having reached age 50, he shall …..be paid a pension from the date of his retirement for his life calculated as for normal retirement in accordance with Rule 3 of this Appendix (save that the deduction of the State Element shall not apply until the attainment of State Pension Age) by reference to his Retiring Pensionable Pay and to his Pensionable Service.

(2) A pension calculated in accordance with this Rule is not reduced to take account of early payment.” 

16. Rule 18 (B) of Appendix 3 to the Rules of the Scheme provides for the payment of deferred benefits.  These are to be calculated in the same way as the benefits to be paid under Rule 5.  They can be paid under request by the Deferred Pensioner from age 50 onwards but are paid:

“subject to any reduction advised by the Actuary to take account of early receipt”.

17. On 22 March 2002 Bacon & Woodrow (now Hewitt Bacon & Woodrow) (HBW) who act as administrators to the Scheme issued a benefit statement to Mr Lee setting out his options in line with his benefit entitlement under Rule 5 of Appendix 3 to the Scheme.  Mr Lee opted for a lump sum of £13,590.24 and a pension of £7,043.52 per annum.  The initial payment was made on 9 April 2002 consisting of the lump sum and a pension instalment covering the period from 17 March to 30 April 2002.

18. On 12 April 2002 an attendance note records that the Trustees’ legal advisers spoke to Savilles and were informed that Jaymor Limited were put into liquidation on 11 March.  Savilles informed them that they had not received the letter of 8 March referred to above.

19. On 10 July 2002 HBW wrote to Mr Lee informing him that Jaymor had gone into liquidation on 11 March and that the Scheme was therefore in wind up from that date.  It explained that he was not therefore entitled to the enhanced pension terms on which his pension had been set up.  This letter set out two possible options:

· that he could pay back all the payments which had so far been made to him and take a deferred pension from the age of 65; or

· that he could apply to the Trustees to have his deferred pension put into payment immediately, but that an early retirement reduction would apply.

20. The letter indicated that the Trustees would be sympathetic to any request and gave a quotation of early retirement benefits that would allow Mr Lee to keep the tax free lump sum that had already been paid to him, but his pension would be reduced to £1,200 per annum, rising to £3,992 per annum from age 65.

MR LEE’S SUBMISSIONS

21. Mr Lee says that he was the only employee over 50 at the date that Stoneclough was placed in administration who was not made redundant in July 2001.  His former colleagues received the enhanced terms which the Rules of the Scheme provide for Special Members made redundant.

22. Mr Lee informs me that in March 2002 his health was worsening and he asked Stoneclough for voluntary redundancy.  The Administrators of Stoneclough, however, inform me that Mr Lee’s redundancy was due to the economic circumstances of the company and was compulsory and that a number of other employees were made redundant before and after Mr Lee for the same reason.  

23. Mr Lee has provided a statement from his former manager which says that the reason Mr Lee’s employment was reviewed in the spring of 2002 was because Mr Lee had requested redundancy.  Had this request not been made the manager believes that Mr Lee would very likely still be employed at the site in the same capacity.  He also says, however, that the company were looking to make cost savings and that as the weather had improved there was no need to continue running the boilers and that Mr Lee could therefore be made redundant.

THE TRUSTEES’ SUBMISSIONS

24. The Trustees believe that there has not been any maladministration on their part or by their advisers.  They consider that the proper construction of the Rules of the Scheme gives them no alternative but to reduce Mr Lee’s pension.

25. In relation to Mr Lee’s complaint about the delay in informing him of the effect of the liquidation of Jaymore Limited on his pension, the Trustees explain that after they were informed of the liquidation there were numerous issues for them to address.  They say that after HBW informed them of the difficulty of Mr Lee’s position they had to take legal advice and also asked the Scheme Actuary to consider alternative options.  They say that they wrote to Mr Lee as soon as they could after full consideration of the position at a meeting of the Trustees on 9 July 2002.  

26. The Trustees are however sympathetic to Mr Lee’s situation.  In their response to Mr Lee’s complaint under the Internal Dispute Resolution Procedure in August 2002 they suggested that he approach me urgently in the hope that I may be able to make directions in relation to the actions of the Administrators of Jaymor Limited.  They offered to continue paying the pension which he had been offered in March 2002, on the basis that if I did not uphold Mr Lee’s complaint he would accept the option of taking early payment of his deferred pension as set out in their letter of 10 July 2002.  They made it clear that if I did not uphold his complaint they would have to claw back the extra payments of pension already made to him.

27. Because Mr Lee’s pension constitutes his Guaranteed Minimum Pension it cannot be reduced after he reaches 65.  Therefor any recoupment would have to be made before his 65th birthday.  On 17 April 2003 the Trustees estimated that the pension would have to be reduced to around £400 p.a.  until Mr Lee reaches his 65th birthday to allow the overpayments to be recouped.  

28. The Trustees have requested that I should treat the matter as a dispute of law whether the original pension should remain in payment, or whether the pension should be reduced and the overpayments recovered.  

HEWITT BACON & WOODROW’S SUBMISSIONS

29. HBW confirm that they were informed of the creditor’s meeting on 11 March 2002 at which Jaymor Limited was put into liquidation because the firm was owed a small amount of company for advice it had received from HBW, unrelated to the advice HBW had offered to the Trustees.

30. HBW state that they were not instructed to attend the creditors meeting on behalf of the Trustees and they were aware that the Trustees had asked the Administrator of Jaymor Limited to inform them of any change to the company’s status.

31. HBW state that on the Trustees’ instructions it continued to administer the Scheme as if the companies were not in liquidation until informed otherwise.

32. HBW state that they were not responsible for the delay in writing to Mr Lee.  They say they prepared papers for the Trustees’ meeting on 22 April.  They were then instructed to prepare complex calculations on the options available to Mr Lee, and these calculations and a draft response were considered by the Trustees on 9 July.

MR SAVILLE’S SUBMISSIONS

33. Mr Saville submits that on his appointment as Administrator the fiduciary powers of Jaymor Limited in relation to the Scheme were vested in the independent Trustees by Section 25 of the Pensions Act 1995 which states that where an Administrator is appointed:

“(b)any power

(i)which the scheme confers on the employer (otherwise than as trustee of the scheme), and 

(ii)which is exercisable by him at his discretion but only as trustee of the power, 

may be exercised only by the independent trustee”

Mr Saville contends that he did not inherit or have vested in him any duties or obligations under the Scheme.

34. Mr Saville further states that the correspondence he had previously had with the Trustees related to the funding of the Scheme, and not any member of the Scheme or their benefit entitlement.  He also says that he was not aware at any time of the intention to make Mr Lee redundant on 17 March or at all.

35. Mr Saville points out that whether or not the Trustees had been informed about the liquidation prior to 17 March the problem about which Mr Lee complains would still have occurred.

CONCLUSIONS

36. Mr Lee has an understandable sense of injustice about the matter.  Had he been made redundant at any time prior to 11 March he would have been entitled to an enhanced pension.  Because he was made redundant after Jaymor Limited went into liquidation, which automatically triggered the winding up of the Scheme, he is now entitled only to a much reduced pension.  

37. Does this sense of injustice arise as a consequence of maladministration on the part of the Respondents? The primary cause of that injustice is due to the fact that Jaymor Limited went into liquidation.  Even if the Trustees had been informed of the liquidation on 11 March this would not have assisted Mr Lee.  He had not been made redundant by that date and therefore would not have been able to be paid an enhanced pension.

38. There is some evidence that Mr Lee requested redundancy and may have been able to continue in employment.  However there is no evidence that Mr Lee relied on a pension quotation that was incorrect at that time when deciding to ask for redundancy.  The Benefit Statement he was provided with on 22 March 2002 was produced after he was informed that his redundancy was taking place.

39. The distress caused to Mr Lee by finding out that his pension had to be reduced was caused by the delay in the Trustees being informed of the liquidation of Jaymor Limited.  I have therefore considered whether this constitutes maladministration.

40. The Trustees had a duty to take such steps as they could to keep themselves informed of the status of Jaymor Limited.  They had done so by asking the Administrator of Jaymor Limited to inform them if the company entered liquidation.  This letter was sent on 8 March 2002.  I do not think that it was maladministration for them not to have checked with Mr Saville prior to instructing HBW to issue a pension statement for Mr Lee and put his pension into payment.  Although the Trustees expected the liquidation to happen in June 2002, there is no evidence that they were aware of anything prior to Mr Lee’s retirement which should have alerted them to the liquidation of Jaymor Limited.

41. Mr Saville clearly also had a duty both as Administrator and Liquidator of Jaymor Limited to inform the Trustees of the liquidation.  What I have to consider is how quickly he was required to do that.  Mr Saville’s firm state that they did not receive the letter of 8 March.  The Trustees were informed of the liquidation on 12 April 2002 when they telephoned for an update.  Ideally Mr Saville should have informed the Trustees as quickly as possible.  However Mr Saville says that he was not aware that staff at Stoneclough were being made redundant during this period.  I do not think that the delay of one month in informing the Trustees of the liquidation amounts to maladministration.

42. HBW were aware of the creditors meeting because they were owed money by Jaymor Limited, not in their capacity as administrators of the Scheme.  They were not instructed to attend by the Trustees and I do not find that it was maladministration for them not to do so.

43. I have every sympathy with Mr Lee, as does everyone else involved in this matter.  He has clearly been an extremely unfortunate victim of the liquidation of Jaymor Limited shortly before his redundancy and the subsequent winding up of the Scheme.  However I cannot identify any maladministration by anyone responsible for the Scheme and I cannot therefore uphold Mr Lee’s complaint.  

44. As a matter of law I find that the Rules of the Scheme do not entitle Mr Lee to the enhanced pension which was originally put into payment. 

45.  I decline to make any direction on the question of recoupment of overpayments.  I consider this to be a matter for the Trustees to decide upon having due consideration to the funding of the Scheme and the interests of other members.
DAVID LAVERICK

Pensions Ombudsman

3 July 2003
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