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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr G F Sullivan FILLIN "Enter Complainant's name" \* MERGEFORMAT 

Scheme
:
CNA RE Management Company Limited Retirement Benefits Plan (1977) FILLIN "Enter Scheme name" \* MERGEFORMAT 

Trustees
:
The Appointed Trustees of the Scheme 

Administrator
:
SBJ Benefit Consultants Limited (SBJ)

Employer
:
CNA Europe Holdings Limited (CNA)

MATTERS FOR DETERMINATION

1. Mr Sullivan complains that SBJ:

a. failed promptly to invest Age-Related National Insurance Contribution rebates relating to contracting-out; 

b. delayed passing pension contributions payable by CNA to the investment manager; 

c. provided late and incorrect data to other parties;

d. failed to pay interest on late payments; and

e. failed to invest a transfer value promptly.

2. Mr Sullivan contends that the Trustees:

a. did not properly supervise the Administrator;

b. failed to check that contributions were being correctly invested;

c. continually failed to provide him with assistance in obtaining an accurate valuation of his pension fund account; and

d. did not provide him with a copy of his pension file when requested.

3. Mr Sullivan says that CNA also failed to carry out checks or audits on the Scheme, did not answer correspondence, did not address shortfalls in investments into the Scheme and failed to appoint qualified trustees.

4. As a result, Mr Sullivan says he was unable to obtain an accurate value of his pension fund account, which he needed in order to organise his own retirement and personal affairs.  This caused him to incur substantial costs and loss of use of his pension fund.

5. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
KEY FACTS

6. Mr Sullivan was a member of the Scheme from 1 January 1998 until leaving employment on 31 May 2002.  At the time of leaving, the Scheme was a non-contributory defined contribution arrangement.  It was contracted-out of the State Earnings Related Pension Scheme; hence the employer and employees’ National Insurance Contributions were rebated in respect of employees who were contracted-out by virtue of their membership of the Scheme.  Mr Sullivan’s pension fund account comprised of contributions paid by CNA, National Insurance rebates arising from contracting-out and transfers from other pension arrangements, including a previous CNA scheme.

7. The Trustees had ultimate responsibility for the management of the Scheme and delegated administration to SBJ.  Friends Ivory & Sime managed investments made in connection with the Scheme.

8. On a number of occasions, both before and after leaving service, Mr Sullivan requested details of his pension fund account value from SBJ.  Due to errors by SBJ, both in the amounts quoted and omissions of various parts of a transfer value, he had been provided with a number of incorrect figures.  This occurred in letters and e-mails between 20 August 2001 and October 2002.  In addition, various versions of Benefit Statements as at 6 April 2001 and 6 April 2002 had been issued to Mr Sullivan by SBJ.  Mr Sullivan accepts that the level of any transfer value will vary with market conditions but his concerns relate to the completeness of the data used and the allocation of interest for uninvested monies.

9. In July 2002, SBJ provided Mr Sullivan with a Transaction Statement for the period 1 January 1998 to 31 March 2001 correctly showing the various components of his pension fund account.  SBJ also sent Mr Sullivan details of the benefits available to him on leaving the Scheme, confirming his pension fund account value as at 31 May 2002 to be £196,570.80.

10. Mr Sullivan was considering transferring his pension fund account from the Scheme to a personal pension plan to facilitate income draw down, and he also required details of the value of his pension fund account for a divorce settlement.  In July 2002, Mr Sullivan had contacted my Office requesting assistance to obtain correct details of his pension fund account value, which he had been trying to obtain from SBJ since November 2001.  However, before I could become involved, he needed to invoke the Scheme’s Internal Dispute Resolution Procedure (IDRP).

11. On 2 September 2002, Mr Sullivan wrote to the Trustees complaining about the service he had received from SBJ.  In particular, Mr Sullivan said that:

a. he had, for some time, been seeking up-to-date information on pension contributions paid to SBJ and a breakdown of the various elements of his pension fund account value;

b. he had received several pension fund account figures and was not satisfied with the answers;

c. he was concerned that Scheme contributions were being held in the Trustees’ bank account and were not being invested; and

d. some Age-Related National Insurance Contribution rebates passed to SBJ by the Inland Revenue had not been invested.  The Inland Revenue’s National Insurance Contributions Office had confirmed that their Manual states that, as part of the contracting-out requirements, Age-Related rebates should be invested by the Scheme within one month of the date of payment.

12. On 16 September 2002, in response to a request from Mr Sullivan, Friends Ivory & Sime sent him details of the dates on which they had received pension contributions.  The schedule showed that pension contributions had been invested on a monthly basis until April 2001.  After that, no further investments were made until November 2001 and again in March 2002.

13. Mr Sullivan enlisted the help of the Pensions Advisory Service (OPAS).  On 15 January 2003, SBJ responded to queries raised by OPAS on 6 December 2002.  They answered various questions about pension contributions and, in addition, confirmed that:

a. a payment of £200 from SBJ due to be paid to Mr Sullivan’s pension fund account had not been paid but the matter was “being addressed”; and

b. Age-Related rebates for the years 2000/2001 and 2001/2002 had not been invested but were currently on deposit earning 3.5% interest.  This issue was also “being addressed”.

14. Mr Sullivan formally requested that his complaint be considered under the Scheme’s IDRP in February 2003.  The Trustees acknowledged this request on 21 February 2003 and asked for further details of his complaint.  The Trustees say that no further details were received from Mr Sullivan.

15. Mr Sullivan transferred out of the Scheme and a transfer value of £197,577.59 was sent to Scottish Equitable on 20 March 2003.  Additional Age-Related Rebates for 2002/3 were forwarded on 1 October 2003.

16. In April 2003, Mr Sullivan forwarded copy correspondence to my Office suggesting delays in investing a special contribution paid by CNA.  The correspondence included an email from SBJ of 2 April 2003 confirming that an amount of “£12,119 received on 19 November 2001 was held in the Trustee bank account until its investment…on 27 March 2003”.  The e-mail also explained that no interest had been added to this amount as this “…coincided with a fall in equity markets…” and that “…the Trustees deemed that during this period no members were adversely affected by the irregular investment of contributions…”.

17. In April and May 2003, Mr Sullivan made requests to the Appointed Person under Stage 1 of the IDRP, which included sight of the last two years’ Scheme accounts, correspondence with the Occupational Pension Schemes Regulatory Authority concerning the Scheme’s administration and copies of all Trustees’ board meeting minutes regarding “the decision not to invest UK members’ funds”.  He also asked that the following points be considered in the IDRP response:

a. in respect of pension contributions: missed investment dates and “reduced amounts that were paid permanently late by SBJ”; and

b. the correct treatment of Age-Related National Insurance rebates under UK law.

18. After being chased by Mr Sullivan, on 2 June 2003, the Appointed Person responded to Mr Sullivan’s complaint under Stage 1 of the IDRP.  He stated that:

a. Mr Sullivan’s complaint was being treated as having been made on 3 April 2003, the issues raised by Mr Sullivan had been discussed with the Trustees and SBJ, and the response had been approved by CNA Europe;

b. information supplied by SBJ was currently being checked by an independent auditor and if the outcome of the checking process changed the IDRP response, Mr Sullivan would be informed;

c. some Age-Related National Insurance Contribution rebates could not be invested by SBJ because the National Insurance Contributions Office supplied insufficient information.  Whilst awaiting investment, the rebates attracted interest at 3.5% per annum.  SBJ had confirmed to the Trustees that once investment could take place, interest was added to Mr Sullivan’s pension fund account.  Therefore, although rebates for the year 2000/2001 were invested late, no loss had been suffered;

d. there had been delays in investing regular contributions after April 2001 due to a change in administrator.  The result of this was that Mr Sullivan had suffered a loss of £32 and this would be paid, with interest, on completion of the independent auditor’s checks;

e. there had been “a number of issues” surrounding the value of Mr Sullivan’s pension fund account but on reviewing the correspondence, it was not thought that there were any “inappropriate delays” in answering Mr Sullivan’s queries;

f. various transfer values had been received into the Scheme on behalf of Mr Sullivan.  One of these for £27,724 was not invested immediately because Scheme paperwork had to be completed.  On investment of the transfer value £200 interest had been added to Mr Sullivan's pension fund account;

g. the Trustees had not failed to monitor the Scheme’s contribution situation since annual accounts had been prepared at the correct times.  The Trustees delegated day-to-day administration of the Scheme to SBJ.  Even if the Trustees had failed to supervise SBJ adequately in respect of the issues about which Mr Sullivan was complaining, this had not resulted in a loss to Mr Sullivan, other than that already mentioned;

h. it was not appropriate to release any further documentation to Mr Sullivan since much of what he had requested contained information which related to issues not connected to him; and

i. a copy of his personal file would be sent to Mr Sullivan.

19. On 12 June 2003, Mr Sullivan replied stating that he was not satisfied that the Appointed Person had “constructively or impartially” investigated his complaint, in particular, he said that:

a. the Appointed Person had miss-quoted the date on which he first made a complaint, which was in fact 2 September 2002;

b. he was unaware of the IDRP at the time of making his complaint.  Further, he felt that the Appointed Person had failed adequately to address his complaint and the fact that the representative of the Trustees to whom he was asked to pass his Stage 2 IDRP complaint was based in Chicago meant that there would be less information available, which may mean that his concerns would not be properly and fairly addressed;

c. although independent auditors had been appointed to check Scheme information, the process was not complete so Mr Sullivan could not be sure that all information was correct;

d. the response had not properly addressed the fact that Age-Related National Insurance Contribution rebates had not been invested. Mr Sullivan found it “unacceptable” that the Trustees would accept SBJ’s position that he had not suffered a loss from the delay in investing the rebates;

e. the response had not given details as to why Mr Sullivan had not suffered a loss as a result of late payment of pension contributions; and

f. there was no satisfactory reason given for the Trustees’ decision not to provide data requested by Mr Sullivan.

20. The Appointed Person responded on 26 June 2003, saying that Mr Sullivan’s complaint had been “constructively and impartially” investigated in compliance with the IDRP Stage 1 procedures.  Mr Sullivan was advised that if he wished his complaints to be investigated further, he should invoke Stage 2 of the IDRP.

21. In a reply of 1 July 2003, Mr Sullivan said that he agreed that his file should be passed on for consideration by the Trustees under Stage 2 of the IDRP.  He wanted the following points to be addressed in addition to those made previously:

a. he had paid £105.75 (including VAT) to SBJ for provision of pension fund account value details and these should have been provided free of charge; and

b. the Trustees had retained Friends Ivory & Sime as investment manager when “a more reliable investment could have been chosen”.

22. On 29 August 2003, the Trustees provided a Stage 2 IDRP response though their legal adviser, CMS Cameron McKenna.  They said:

a. the date of Mr Sullivan’s complaint to the Trustees was taken as 3 April 2003 after correspondences between Mr Sullivan, my Office and the Trustees.  Mr Sullivan was therefore aware that this was to be the relevant date;

b. details of the Scheme’s IDRP were given in the Scheme booklets, and my Office had also made it clear that IDRP was available.  Mr Sullivan must therefore have been aware of the existence of the IDRP;

c. the independent audit had been completed and confirmed that Mr Sullivan had suffered a loss of £36.37 as a result of inaccurate record keeping and late investment of contributions and Age-Related rebates.  A detailed account reconciliation, prepared by the independent auditors, accompanied the response (see Appendix attached);

d. the Trustees understood that Mr Sullivan’s complaint about failure to invest a transfer value had been resolved;

e. the Trustees did not need to consider to what extent any loss suffered by Mr Sullivan was due to a failure by the Trustees or CNA to supervise SBJ;

f. Mr Sullivan would have received documentation he had requested from CMS Cameron McKenna in July 2003.  Other documentation had not been provided and the Trustees understood that Mr Sullivan was satisfied with the Stage 1 decision not to provide this;

g. Mr Sullivan had made allegations of fraud and negligence against the Trustees and these were “emphatically” rejected;

h. the Trustees had determined that, as a result of the conduct of the administration of his pension fund account, Mr Sullivan had suffered a loss of £36.37 and some distress and inconvenience.  The Trustees said, “Accordingly, subject to it being in full and final settlement of all matters relating to the subject of your stage 1 and stage 2 IDRP complaints a cheque for £36.37 together with interest at the rate of 4.75% per annum from 7 March 2003 to the date of this letter [29 August 2003] will be sent to you … and in recognition of the distress and inconvenience caused to you a further cheque in the amount of £350 will also be sent to you”; and

i. the Trustees apologised for the problems that had occurred.

23. On 19 September 2003, Mr Sullivan wrote to the Trustees rejecting their findings. CMS Cameron McKenna responded on behalf of the Trustees saying that they believed that Mr Sullivan’s complaint had been considered fully and that he had been given a comprehensive response.  They had asked ISIS (previously Friends Ivory & Sime) not to respond to further requests from Mr Sullivan since he had already been provided with necessary information. 

24. In September 2003, Mr Sullivan contacted my Office asking for his complaint to be considered.  On 21 November 2003, the Trustees and CNA responded jointly to Mr Sullivan’s complaint stating that, in their view, the “…complaint has already been fully investigated and resolved…”.  In particular, they stated that:

a. by banking the cheque for £387.20, they “...consider that Mr Sullivan has accepted the basis on which the payments were made to him and cannot now pursue his complaint further...”

b. in relation to the delay in investing transfer value cheques, they consider that “…this was dealt with in the stage 1 IDRP response with specific reference made to the compensation previously paid to him by SBJ…” and that “...he has been properly compensated by SBJ for this aspect of his complaint...” 

25. SBJ responded by confirming that they believed the “...complaint has now been fully investigated and resolved…”
26. Mr Sullivan’s response to the above was:
a. any “nominal partial” payments made to him by SBJ had been accepted by him “...on a without prejudice basis, as purely partial payments only...”;

b. “...claims for interest…all remain outstanding...”;
c. he had not been provided with information from the investment managers of the Scheme that he required;
d. he still believed that data used in the independent reconciliation of his account was incorrect; 

e. copies of the Minutes of Trustee Meetings and Trustee Bank account details should be made available; and

f. he referred to the qualification by the auditors on the Scheme accounts, requested reimbursement of his solicitors fees, queried whether the Scheme data was fully reconciled on the change of administrator to SBJ and suggested that SBJ retained the interest on member’s pension funds accounts.

27. On 9 February 2004, SBJ responded stating that:

a. in relation to the late investment of contributions “…an exercise was carried out to ascertain whether any members had lost out financially and the shortfall was made up…”

b. “...all contributions were held in the Trustees’ bank account prior to investment and any interest accrued was retained by the Scheme and not used by SBJ…”

c. “…all investments have now been audited by Ernst and Young LLP to ensure that every transaction has been carried out correctly...”.

28. On 11 February 2004, the Trustees and CNA responded, stating that:

a. the payments to Mr Sullivan were made “…in full and final settlement…”; 

b. in relation to details from the investment manager, “Mr Sullivan had been provided with the information necessary to consider the stage 2 IDRP response...”;

c. Mr Sullivan had already been provided with a hard copy of the reconciliation;

d. the complaint regarding data had been considered “...fully in accordance with the Plan’s IDRP...”; and 

e. as the Trustees Meeting Minutes “…cover a wide range of issues and contain a great deal of confidential information…” and the Scheme’s bank statements “... contain information not directly relevant to Mr Sullivan’s individual circumstances...”, the Trustees decided it was not appropriate to provide this information to Mr Sullivan.

29. Mr Sullivan further says that

a. the correct offer prices for his ordinary regular contributions were not used by the independent auditors in his Reconciliation Statement, in that those used were one month later than the correct application date;

b. the “windfall” interest the Trustees, CNA and SBJ gained from his uninvested contributions should have been passed onto him; and

c. his solicitor had to write on many occasions to obtain a correct valuation of his pension funds, for which he was charged over £500, and he seeks reimbursement of SBJ’s fee of £105.75 (see paragraph 21. a. above).

30. A letter provided to Mr Sullivan by his solicitor, dated 29 October 2003, stated that:

“…I calculate that the total fees incurred were £309 plus VAT and the disbursement paid to SBJ of £90 plus VAT, a total of £468.83…”

CONCLUSIONS

31. SBJ failed to invest contributions in a timely fashion.  Non-investment of pension contributions is bound to cause members of the Scheme to become anxious and, although explanations of the delay were provided by SBJ, these were not entirely satisfactory and SBJ has admitted that various contributions have not been invested on time. 

32. Mr Sullivan’s pension fund account was independently audited.  Mr Sullivan continues to maintain that the unit offer prices were not correctly applied to the reconciliation of his ordinary regular contributions.  However, the amounts due were payable monthly in arrears, these being based on Mr Sullivan’s monthly earnings, which were payable in arrears.  Thus, a contribution for the 1st of the month would have been paid at the end of the month and the contribution would not have reached the investment manager until the following month.  I am satisfied, therefore, that Mr Sullivan’s ordinary regular contributions were properly reconciled by the independent auditor, which used the assumption of the unit offer price at the end of the following month for the reconciliation.

33. The reconciliation shows that had Mr Sullivan’s contributions been invested as they should have been, his pension fund account at 7 March 2003 would have been £36.37 higher than it actually was.  The missing amount, including interest since 7 March 2003, was passed to Mr Sullivan, thus placing him in the position that he would have been in if the investments had been carried out correctly in the first instance.  

34. I do not accept Mr Sullivan’s claim that he should additionally gain by the “windfall” interest earned in the Trustees’ bank account caused by the delay in the investment of his contributions.  Mr Sullivan has been adequately recompensed for the investment shortfall in his pension fund account and the interest earned in the Trustees’ bank account belongs to the Scheme to be used to provide towards that compensation and the ancillary costs incurred in resolving the late investment matters.  

35. In the Stage 1 IDRP response, the Appointed Person confirmed that one transfer value had been invested late and interest of £200 had been added to Mr Sullivan’s pension fund account in recognition of this.

36. The Trustees and CNA have agreed that Mr Sullivan’s “…individual member account was not always administered as they would have wished…” and that information sent to Mr Sullivan “...was not always correct or complete...”.  They offered compensation of £350 “in full and final settlement of all matters the subject of Mr Sullivan’s stage 1 and stage 2 IDRP complaints” for distress and inconvenience and Mr Sullivan banked the cheque when it was sent to him.  Mr Sullivan contends that he did not accept the £350 payment as being in full and final settlement.  I need not concern myself with any dispute as to whether it was still open to Mr Sullivan to pursue the matter with me, as I am satisfied that, in any event, no further payment is due to him. 
37. Scheme accounts were prepared and a reconciliation of investment of contributions was commissioned.  These actions suggest that the Trustees and CNA took steps to monitor the Scheme and take remedial action when necessary. 
38. Mr Sullivan has also complained that the Trustees failed to help him personally when he was trying to obtain information.  Clearly, Mr Sullivan did encounter difficulties but these did not lead to financial loss relating to his pension fund account.  Mr Sullivan claims that fees payable to his solicitor were higher as a result of these difficulties and has provided a statement of £468.83 from his solicitor with regard his costs.  However, Mr Sullivan has received compensation for distress and inconvenience and I consider that this will go in part to offset his fees, some of which he would have incurred in any event.

39. For the reasons outlined above, I do not uphold Mr Sullivan’s complaints against the Trustees, SBJ or CNA.

DAVID LAVERICK

Pensions Ombudsman

15 August 2005

APPENDIX

ERNST & YOUNG LLP RECONCILIATION OF GARY SULLIVAN MEMBER ACCOUNT IN CAN RE MANAGEMENT COMPLANY LIMITED RETIREMENT BENEFITS PLAN (1977) (“THE PLAN”)

Summary of gain/loss

At 7 March 2003 (date member transferred benefits from Plan


Value of
Value of


expected units
actual unit

Item
purchased
purchased
difference

Employer’s contributions
£19,850.23
£20,192.78
£342.54

Age Related Rebates (ARRs)
  £2,547.48
  £2,655.37
£107.89

Special Contribution
£11,657.46
£11,170.66
-£486.80

£34,055.18
£34,018.81
-£36.37
Objective
This exercise was to calculate the possible losses on the member’s account due to the late investment of ordinary employer’s contributions, ARRs and the special employer contribution from the period of administration of the Plan by SBJ Benefit Consultants Limited (SBJ) to the date the member transferred his benefits from the Plan.

Work done
We compared the value of expected units that would have been purchased to the value of actual units held on the database of the administrators, SBJ.  This is shown on the three separate spreadsheets for each of the member’s ordinary contributions, ARRs and special employer contribution in relation to the member.

Scope
The period of the review is from 1 April 2001 (start of SBJ’s administration) to 7 March 2003 when the member transferred his benefits from the Plan.

There is no evidence of any Additional Contributions (AVCs) being made during this period.

Date of birth, date of joining the Plan and date of leaving were as in the member’s file held by SBJ.

Assumptions made to determine expected units purchased
Employer’s contributions for a particular month are invested at the end of the following month.

ARRs are invested at the end of the month of receipt.

A special employer contribution of £12,119 was received in November 2001 and invested at the end of November 2001.

Expected units are purchased at the offer price on the day of the expected purchase according to the investment manager, Friends Ivory & Sime (FIS).

Expected units are purchased in accordance with the member’s investment choices notified to SBJ.

The expected and actual units were valued a bid prices at 7 March 2003 as provided by FIS.  This was the date that the member transferred his benefits from the Plan.

At 7 March 2003, the ARRs held in the Trustees’ bank account of £2,577.12 included £78.25 of interest paid to the member.

Summary
The difference figure in the summary of gain/loss above shows a net loss of £36.37 was suffered by the member at 7 March 2003 (subject to the scope of this exercise and assumptions made).

This loss principally arose because the special contribution of £12,119 was invested incorrectly as an Additional Voluntary Contribution.

Another factor causing the loss of £36.37 was that an incorrect pensionable salary of £79,543.67 was taken as at 6 April 2002, instead of £79,661.  This resulted in an underpayment of employer contributions of £4.30 for two months.

Ernst & Young LLP

Dated: 29 August 2003 
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