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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
T Moore

Scheme
:
Scottish Provident Personal Pension Scheme arrangement no. 6536135E

Employer
:
Johnston’s of  Mountnorris (Johnston’s)

MATTERS FOR DETERMINATION 

1. Mr Moore says that contributions intended for the Scheme were deducted from his pay during his employment with Johnston’s but that they have not been paid to the Scottish Provident Institution (Scottish Provident) the Scheme’s providers. He has asked for payment of the outstanding contributions plus £500 to allow for lost return and the distress concern and inconvenience of pursuing the matter.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Moore was employed by Johnston’s following an agreement entered into by himself, Euribrid BV, his previous employer, and Johnston’s on 16 September 1998 (the Agreement).

4. Schedule 1 to the Agreement summarised Mr Moore’s main terms of employment, one of which was that Johnston’s would contribute “8% of gross salary to Mr Moore’s personal pension plans”.  This contribution has been paid.

5. Mr Moore says that there was also an agreement that he would make his own contributions, by deduction from pay, of 5% of his earnings.  He says that this agreement simply perpetuated arrangements in previous employment.

6. A “Change of Employment” form originally provided by Scottish Provident was completed by Mr Moore and signed on behalf of Johnston’s in November 1998.  In the section relating to contributions the words “Contributions as Existing Arrangement” have been inserted.

7. £146.97 per month was deducted from Mr Moore’s pay.  This does not exactly correspond to the 5% referred to in paragraph 5 and it was not increased in line with increases in Mr Moore’s pay.  However, Mr Moore does not wish to take issue in relation to the amount of the deductions.

8. Of the £146.97, £72.66 was intended for the Scheme.  The balance went to personal pension schemes of different providers and all the payments to the different were made, as were payments to the Scheme up to and including the March 2000 payment. 

9. According to Mr Moore (as explained by him in a letter to the Occupational Pensions Regulatory Authority of 30 July 2002) Johnston’s changed banks in March 2000.  He says that when they did so, a direct debit to Scottish Provident was not set up.  In spite of Mr Moore reminding Johnston’s, no further payments were ever made to Scottish Provident.

10. Mr Moore left Johnston’s employment.  His last payslip was for May 2002.  

11. Scottish Provident first informed Mr Moore that 26 payments of £72.66 (totalling £1889.16) which had been deducted from Mr Moore’s salary had not been paid to them. In their response to the application made to my office, Johnstons stated that payments of £1226.81 and £283.11 were made to Scottish Provident on 30 and 31 July 2001 respectively.
12. Johnstons state, and Scottish Provident have confirmed, that ten payments of £94.37(totalling £943.70) which had been deducted from Mr Moore’s salary were not paid to Scottish Provident and remain with Johnston’s.  Mr Moore has provided me with copies of payslips for the period in question which show the monthly deduction of £146.97.  
13. Johnston’s state that they are entitled to retain the monies deducted from his pay for pension contributions to offset against monies which they claim Mr Moore owes them in relation to his leased car. 
CONCLUSIONS 

14. I am satisfied, on the basis of the information that Johnstons and Scottish Provident have provided that amounts totalling £943.70 have been withheld by Johnston’s having been deducted from Mr Moore’s pay.  

15. The failure to pass over the money is a source of injustice to Mr Moore as well as being a contravention of the Personal Pension Schemes (Payments by Employers) Regulations 2000.   Further injustice has been caused by Mr Moore having to pursue the matter as far as a complaint to me

DIRECTIONS

16. Within 21 days of the date of this Determination Johnston’s are to pay Scottish Provident, for the benefit of the Scheme (arrangement number 6536135E),  the missing contributions of £943.70 plus a further sum of £150 representing lost investment opportunity.

17. Within the same time period Johnston’s are to pay Mr Moore £200 to compensate him for the distress and inconvenience caused by having to pursue payment as far as a complaint to me.

DAVID LAVERICK

Pensions Ombudsman

24 October 2003
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