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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant:
Mr G Steele

Applicant’s representative:
Bond Pearce

Scheme:
Port of Felixstowe Pension Plan (the Plan)

Respondent:
Port of Felixstowe Limited (POFL), as employer

MATTERS FOR DETERMINATION 

1. Mr Steele understood that, under an agreement with POFL, he would receive a service credit in the Plan in respect of past service. On leaving the Plan, the service credit was apportioned in relation to his pensionable service with POFL. Mr Steele claims that there should be no apportionment of service credit.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3. The Plan was established with effect from 1 April 1992 under an Interim Trust Deed and Rules dated 1 April 1992. The Plan is currently governed by the Third Definitive Trust Deed dated 16 July 2003.

MATERIAL FACTS

4. On 6 April 1983 Mr Steele became a member of the Plan. This was a final salary pension scheme open to employees of the Felixstowe Dock and Railway Company. Mr Steele was employed by the company and its successors, which for ease of reference I will refer to as POFL, from 1 January 1983 to 31 March 2000 when he was made redundant. 

5. Prior to Mr Steele joining POFL, he had talked with the company’s Managing Director (the Managing Director)  about pension arrangements. In a letter dated 3 November 1982, POFL’s Company Secretary (the Company Secretary) wrote to Mr Steele stating that enquiries were being made about the transfer of Mr Steele’s existing pension benefits from his previous pension scheme (the Belfast Scheme).

6. On 12 April 1984, the Company Secretary wrote to Mr Steele (the 1984 Letter). The 1984 Letter included the following:

PENSION AT NORMAL PENSION DATE

The amount of pension to which you will be entitled on your retirement at Normal Pension Date in respect of Service under the normal provisions of the Scheme will be increased by granting an additional 3 years and 4 months service in respect of the Transfer Value received in respect of your service with the Belfast Harbour Board.

In addition, the Trustees with the consent of the Employer, have agreed to grant a further 8 years and 11 months service credit so that your total service with the Belfast harbour Board will count as service with the Felixstowe Dock and Railway Company.

LEAVING SERVICE

If you leave service you will qualify for preserved benefits under the Scheme, and you will always be entitled to the full benefits provided by the transfer value.

However, the additional service credit granted will be apportioned upon your leaving service before Normal Pension Date in the ratio of the number of years actually served with the Felixstowe Dock and Railway Company, compared with the number of years you could have served up to Normal Pension Date.

Mr Steele did not reply to the letter.

7. In April 1988 Mr Steele’s became a member of the P&O Pension Plan and transferred his benefits from the Plan to the P&O Pension Plan.

8. POFL was purchased by Hutchison Whampoa Limited in 1991 and employees of POFL who were members of the P&O Plan were offered the option to join the Plan and to transfer accrued benefits in the P&O Plan to the Plan. Mr Steele became a member of the Plan on 1 April 1992.

SUBMISSIONS

9. Mr Steele submits that in a conversation with the Managing Director during his second interview on 29 October 1982, the Managing Director said it would be arranged that there would be no loss of pension benefit from Mr Steele’s employment with the Belfast Harbour Commissioners. As far as Mr Steele was aware, the Managing Director did not state or suggest that the service credit might be apportioned on Mr Steele’s leaving service. Mr Steele therefore interpreted the 1984 Letter in the light of the oral agreement he believed the Managing Director’s words implied. He considers that the oral representations made by the Managing Director form part of his employment contract.

10. Mr Steele received a letter dated 9 June 1988 (the 1988 Letter) from the P&O Pension Scheme in which the writer said:

‘I can confirm that, although your pension benefits have now been transferred to the P&O Group Scheme, the service credit granted from your previous employment with the Belfast Harbour Board will still count as service with the Felixstowe Dock and Railway Company.’

Mr Steele submits that this letter implies that the terms and conditions of the oral contract would apply to the “service credit”.

11. In response to a query about an annual benefit statement, Mr Steele received a letter from POFL’s pensions co-ordinator, dated 13 July 1995 (the 1995 Letter) which included the sentence:

In future years the special credit augmentation should always be 12 years 318 days and this will not alter until the day that you ultimately retire at age 63.

Mr Steele submits that the 1995 letter further supports his argument that apportionment may not be applied.

12. POFL considers that the 1984 Letter accurately reflects the agreement made between POFL and Mr Steele. The transfer value received from the Belfast Scheme would purchase only 3 years 4 months pensionable service in the Plan despite Mr Steele having had significantly longer pensionable service with the Belfast Scheme, which he was anxious to protect. POFL therefore agreed to grant a further 8 years 11 months’ service credit  (the additional service credit). This was later amended to 9 years 196 days due to a mistake in the initial calculation. The penultimate paragraph of the 1984 letter says:  

‘However, the additional service credit granted will be apportioned upon your leaving service before Normal Pension Date in the ratio of the number of years actually served with the Felixstowe Dock and Railway Company, compared with the number of years you could have served up to Normal Pension Date.’

13. Mr Steele says that the 1984 Letter does not set out the full terms of what was agreed in relation to the additional service credit. In particular, Mr Steele says that he understood from the Managing Director that if he left POFL prior to his normal retirement date, the additional service credit would only be apportioned if Mr Steele left POFL voluntarily or because of dismissal for gross misconduct.

14. Mr Steele suggests that this should be implied into the wording of the letter. He has provided a statement from the Company Secretary who says that the question of redundancy was not discussed or contemplated by POFL at the time the 1984 Letter was drafted.

15. POFL considers that the only way to determine the calculation of Mr Steele’s benefit on leaving POFL is to rely on the terms as set out in the letter. 

CONCLUSIONS
16. There is no written evidence to suggest that what Mr Steele and the Managing Director agreed in 1982/1983 differed from what is stated in the 1984 Letter.

17. In my view, the 1984 Letter is part of Mr Steele’s terms of employment with POFL. It sets out in clear terms and without ambiguity an arrangement between the parties as to Mr Steele’s pension provision and therefore it is not permissible or necessary to introduce other evidence to attempt to contradict or vary the terms of what was indicated as having been agreed in 1984.

18. Neither the 1988 Letter upon the transfer to the P&O Plan or the 1995 Letter correcting the calculation error altered the terms of agreement in the 1984 Letter. The 1988 Letter’s wording intends that the same terms and conditions should apply. The 1995 Letter merely corrects the calculation error.

19. The 1984 Letter does not list any circumstances under which leaving service prior to normal retirement date would or would not necessitate apportionment. The natural meaning of the letter is that apportionment was to be made in all circumstances where Mr Steele left POFL prior to his normal retirement date.

20. I therefore resolve the dispute in favour of the Respondent. 

DAVID LAVERICK

Pensions Ombudsman

20 May 2005
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