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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs J Widdowson

Scheme
:
NHS Pension Scheme (the Scheme)

Respondents
:
NHS Pensions Agency (the Agency)

MATTERS FOR DETERMINATION

1. Mrs Widdowson is aggrieved that she has not been awarded an injury benefit in accordance with the National Health Service (Injury Benefits) Regulations 1995 (the Regulations).

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Under Part II of the Regulations, a Permanent Injury benefit (PIB) is available to relevant employees who meet the criteria under regulation 3(2), providing their earning ability is permanently reduced by more than 10% as a result of the qualifying injury or disease.  Regulation 3(2) provides:

(2) This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if-

(a) it is wholly or mainly attributable to the duties of his employment; …

4. Mrs Widdowson was born on 12 May 1950 and commenced employment with the NHS on 4 February 1991 first as a Health Support Worker and then as a Nursing Auxiliary.

5. Mrs Widdowson’s application followed an incident that occurred on 22 October 1998. At the time she was employed as a nursing auxiliary in medical outpatients at the Northern General Hospital. The Accident Report recorded that Mrs Widdowson had helped a colleague to lift and support a disabled patient for some considerable time.  In her statement Mrs Widdowson said:

“At the time I did not feel any real discomfort but since the incident I have been suffering with back pain with no other explanation.” 

A note completed by the Clinical Nurse Manager reported:

“This incident was not reported until Monday 26 October 1998…Mrs Widdowson worked her full shift on Thursday 22 October and also Friday 23 October without any problems.  She also worked a full shift on Monday 26 October but said she had developed back pain over the weekend and could only relate this to the incident…

Mrs Widdowson phoned Tuesday 27 October 1998 to say she would not be on duty and was visiting her GP.  The GP prescribed Voltarol tablets to ease the pain and advised to take a couple of days off work.  This morning Mrs Widdowson phoned to say she had gone back to her GP as she had been in pain during the night.  Tablets were changed to Kapake and she was advised to visit a physiotherapist.” 

NHS Decision

6. On 8 January 2001 Mrs Widdowson was sent a letter by the Agency informing here that her application had been rejected:

“I refer to your application for Permanent Injury Benefit (PIB) in accordance with the NHS Injury Benefit Scheme Regulations.

In order to be entitled to PIB your condition must be found to be wholly or mainly attributable to the duties of your NHS employment and must have resulted in a permanent reduction in your earning ability.

The Scheme’s Independent Administrators on the advice of our Medical Advisers have concluded that your condition is not wholly or mainly attributable to your NHS duties.

Our medical advisers state that your back problems are constitutional in nature and have been aggravated by your NHS employment rather than your NHS employment having caused them.

I therefore have to inform you that you cannot be considered for PIB.  I realise that this may be a disappointing reply but can assure you that your claim has been assessed in a fair and objective manner.”

7. Mrs Widdowson has consistently disputed the view that her condition was not caused by her work. At her request the matter was considered under the Scheme’s internal dispute procedure. On 6 September 2001 Mrs Widdowson was informed of the outcome of her application under stage one of the scheme’s internal dispute resolution (IDR) procedure.  That letter said:

“The Scheme’ Medical Adviser has studied your file in detail, including the points you raised and the report from your General Practitioner and a summary of his advice is as follows:-

 “Thank you for asking me to review this case.  I cannot advise that any continuing or permanent incapacity is wholly or mainly due to Mrs Widdowson’s NHS employment.  I can see nothing in the GP’s report which would alter our views.”

Decision

Having received the above advice from the Scheme’s Medical Adviser, I am afraid I can see no grounds for changing the decision reached on your application for Permanent Injury Benefits.  This application will therefore remain rejected.”

8. Mrs Widdowson then pursued the matter to Stage 2 of that procedure. On 8 March 2002 Mrs Widdowson was informed of the outcome of her appeal under stage 2 of the scheme’s IDR procedure.  That letter reads:

“Your claim
You claim that the injuries you sustained to your back, during the course of your NHS employment, the conditions resulting are wholly or mainly attributable to your NHS employment and have resulted in a permanent reduction in your earning ability.

The Decision

In reviewing your application, I asked the scheme medical advisers to conduct a full review of your application and to consider your reasons for appeal.

I am sorry to inform you I have concluded that the previous decision advising that your condition is not wholly or mainly attributable to your NHS employment is correct.

I note you are in receipt of incapacity benefit, but to qualify for payment of this benefit your reason for claiming does not have to be work related.

I should like to explain that the Industrial Disablement assessment is awarded for loss of faculty and not loss of earnings ability as assessed under the Injury Benefit Scheme.

Reason for Decision

I will, for your reference, quote the latest advice given by the scheme medical advisers:

“The incident on 22 October 1998 exacerbated a pre-existing, degenerative spinal disorder.  This had been largely asymptomatic although she had complained of back pain on an umber of occasions prior to the incident, especially in 1992 and July 1998.

There is no evidence that the cause of Mrs Widdowson’s disability relate wholly or mainly to NHS employment.”

I therefore confirm that the original decision remains appropriate as the evidence confirms that your conditions are not wholly or mainly attributable to your NHS employment.”  

9. During investigation by my office, Mrs Widdowson submitted that it was not only the incident itself but also her previous working conditions that were the cause of her condition.

10. The Scheme’s medical advisers then reviewed this aspect.  

11. Mrs Widdowson’s job description included the following duties:

· Assisting patients to achieve physical and emotional comfort

· Assisting and supporting patients during clinical examination, clinical investigation and or treatment

· Assisting patients to meet toilet and hygiene needs

· Wheelchair transportation of patients if required

12. There is a pattern of frequent attendance to her GP over the years and there is a long history of depressive illness and migraine, which required using analgesics up to the level of using opiates like pethidine.  GP attendance records show:

18 September 1983 Cx spondylosis BTZ;

11 November 1983 Chest pains DF 118 no help.  Been lifting at work.  Fortagesic prescribed;

29 November 1983 probable Bomholm disease;

25 January 1994 R hip groin pain. X-ray lumbar spine and R hip;

15 February 1994 X-ray report discussed. Satisfied;

1 March 1995 Rheumatism in neck;

14 June 1996 cervical spondylosis;

26 August 1997 Pain R hip backache reduced movement X-ray hip lumbar spine;

5 September 1997 X-ray NAD; 

9 October 1997 stressed up at work;

4 December 1997 Problem at work not resolved;

30 January 1998 Backache coproxamol;

15 July 1998 Backache…rheumatic;

23 July 1998 low back pain over last week;

27 October 1998 pulled back again 4 days ago at work twisting lifting injury, stiff painful lumbar lordosis tender over R buttock;

9 November 1998 scan negative. ? referred pain from back. ? physio injury at work 22 October 1998? Clinic lifting patient;

16 November 1998 ? spine. Deg. Change awaiting full report;

23 November 1998 still having physio;

27 November 1998 spoke to physio;

8 December 1998 pain R loin R leg;

13. A chronology of hospital investigations and letters of relevance reveals:

17 December 1990 – health questionnaire completed but there was no entry of medical note except that she had had a hysterectomy;

6 February 1991 at her health interview she replied no to having back pain;

14 March 1997 she was referred by ward manager to occupational health OH feeling under stress at work;

16 April 1997 seen by the consultant occupational physician OP who noted two recent absences from work.  It was the OP’s view that the problem was not one, which required solution through counselling but through management action.  It is not divulged anywhere what the actual problem was but it seems to relate to a psychological issue and not a physical one;

14 July 1998 there are clinical notes but no letter seems to be present relating to them.  The notes refer to central back pain but this seems to be in the context of having a chest infection and a possible pleurisy. 

29 March 1999 referral by the nurse manager to OH reporting that the applicant had been off work from 27 October 1998 following an incident at work on 22 October 1998 when she was assisting a patient and felt back pain two days later.  She had had sick absences on 1 to 3 April 1998 with back pain and 16 to 24 July 1998 with a chest infection.  MRI scan had been fine but her right hip had shown osteoarthritis;

16 April 1999 seen by occupational physician whose notes record that she had been off work since 27 October 1998 following an accident at work aged 48 years.  Investigations had shown osteoarthritis of the hip.  The doctor comments ‘As the diagnosis emerged clearly the incident at work was the trigger not the cause.’

19 April 1999 in his letter to the nurse manager the occupational physician states that it appears that the incident at work acted as a trigger to subsequent events rather than being causally related to them.  There was a proposal to inject her hip;

6 January 2000 referred by the nurse manager to OH indicating that she had had a right hip replacement but that she continued with back pain, had a cold right foot and her doctors were again questioning a disc;

24 January 2000 the OH notes record that whilst the orthopaedic surgeon was considering that her condition was a prolapsed disc the pain specialist considered she had arthritis of the spine;

25 January 2000 the occupational physician’s letter indicated that she would likely remain unfit in the long term;

25 September 2002 a letter from the applicant to the occupational physician asking for help with her injury benefit claim.

14. The Agency has stated that the Scheme’s medical advisers do not believe that Mrs Widdowson’s condition is wholly or mainly attributable to the duties of her employment and it has accepted that advice.

Mrs Widdowson’s submissions

15. Mrs Widdowson argues that she is entitled to a PIB because her current back condition is wholly or mainly attributable to her NHS employment, in particular as a result of the incident and she has lost more than 10% of her earnings ability.  

16. She says that the medical reports from Dr Getty do not properly reflect the full extent of the pain that she has suffered.  She acknowledges that she had back pain before the accident which started in 1991 but says that the pain she experienced on the morning of the accident was totally different and by the following Saturday was so severe that she could not get out of bed.  

17. She says that she was not aware of any pre-existing problems and had she known she would not have put herself at risk by doing the job.  She also says that she has had to leave the job five years earlier than expected merely because of the injury which has resulted in serious and ongoing financial loss. 

18. In this respect reference must be made to the Consultant Orthopaedic Surgeon’s diagnosis given in his report dated 19 March 2001 which stated:

“…I saw her on 17 December 1998.  At that time she seemed to have low back pain and possible sciatica… She subsequently developed signs and symptoms of osteoarthritis of the right hip.  X-rays on 26 March 1999 showed very early changes of osteoarthritis and therefore, we arranged to inject the hip following which the pain was relieved for approximately one week.

We subsequently went on to arrange for a right total hip replacement which was performed on 7 September 1999…”

and his report of 22 July 2002 which stated:

“DIAGNOSIS

This lady suffered from two problems; (1) Mechanical low back pain which was precipitated by a twisting accident in 1998.  In my opinion on the balance of probabilities the twisting accident accelerated the onset of her degenerative back symptoms by a period of between two and possibly as much as five years. (2) Painful right leg.”

19. That the Respondents have concentrated on the single incident and whether that was the cause of her current condition whilst it was the long history of unsatisfactory working conditions that has been the cause. 

20. At the time of starting her job she answered truthfully about her condition and would not have applied for the job had she known she had an existing back problem.

21. The incident referred to in 1983/4 was a neck problem sustained whilst working in a shoe shop when she twisted her neck.

22. There is no evidence to base the conclusion reached in report dated 16 April 1997 that her problem then was psychological and not physical.

23. There is no evidence to suggest a definite back problem until she began working as a nursing auxiliary.

24. Her work in the out-patients department is the main cause of her condition. 

Respondents’ submissions

25. The Agency does not accept that Mrs Widdowson’s ongoing back condition is wholly or mainly attributable to her NHS employment and states that there is evidence that she already had a back condition that pre existed the incident.  Although it accepts that an incident occurred on 22 October 1998 it says that having completed her task Mrs Widdowson carried on with her work for the rest of her shift and the following day; that she did not seek medical attention for any sudden onset of pain immediately after the incident and it was not reported to the accident book until the following Monday.

26. The Agency says that it has taken into account all factors relevant to Mrs Widdowson’s application including evidence from:

· The Accident Report;

· Orthopaedic Department Notes for 1998 from Northern General Hospital;

· 3 Industrial Injury Disablement Benefit (IIDB) medical assessments for September 1999, March 2000 and March 2001 in connection with Mrs Widdowson’s application to the Benefits Agency for incapacity benefits;

· 3 medical reports dated November 1999, January and July 2000 prepared by a Consultant Surgeon, Mr Getty.  Mr Getty had been appointed on behalf of the Employer by Macalisters, Specialist Liability Adjusters to prepare these reports in the context of her claim for industrial injury;

· 2 letters from Mrs Widdowson’s GP;

· A report from Mrs Widdowson’s treating orthopaedic consultant, Mr D L Douglas dated 19 March and 22 July 2002.   

27. The Agency is seeking to rely on the Consultant Surgeons reports.  That of 23 November 1999 which stated:

“The information available would suggest to me that what this lady has done is cause symptoms from pre-existent bit asymptomatic constitutional disease, in the case of the spine I suspect she has probably got some degenerative disc disease, that this is the most likely organic basis for her ongoing symptoms, in the case of the hip she had constitutional arthritis of the hip which she was unaware of.”

that of 11 January 2000 which stated:

“..In summary therefore, the two areas from which this lady has occasioned symptoms as a result of the accident were already the site of pre-existent constitutional disease.”

that of 18 July 2000, which stated:

“In terms of explaining the extent of her disability, I find it difficult to explain this on a purely organic basis and I accept when I saw this lady she seemed to me distressed but a genuine witness.  Nevertheless, on an organic basis I have already passed an opinion that this lady exacerbated symptomatic constitutional lumbar spine disease and I believe that is exactly what did occur.”

and her GP’s report of 24 April 2001 considered as part of her Industrial Disablement application, which stated:

“The incident on 22 October 1998 exacerbated a pre-existing, degenerative spinal disorder.  This had been largely asymptomatic although she had complained of back pain on a number of occasions prior to the incident especially in 1997 and July 1998.

There is no evidence that the cause of Mrs Widdowson’s disability relates wholly or mainly to NHS employment.”

28. As a result of the further submissions made by Mrs Widdowson her case was reviewed and the Scheme’s medical advisers have advised that they do not believe Mrs Widdowson’s condition is wholly or mainly attributable to the duties of her employment and the Agency has accepted that advice.

29. It can be stated that degenerative disease in her cervical spine was established in her cervical spine in 1984 and that there is no history of back pain before the age of 40.  All occurrences of back and right leg pain occurred when she was a nurse, apart from the one reference to lifting at work in 1983, prior to becoming employed as a nurse.

30. There is variance in the X-ray reports and in the MRI scans about the presence of degeneration in the spine.  On balance there does appear to be some, particularly in the cervical and thoracic spine, but it is not extensive or severe.  There is some minor evidence of lumbar disc degeneration.

31. The Faculty of Medicine guidelines on Low Back Pain indicate that heavy work only plays a minor role in the development of disc degeneration, whilst low back pain occurrence and injury is more common in persons who do heavy work such as nurses.

32. It can be accepted that Mrs Widdowson did engage in awkward patient handling in her role in outpatients.  Her index accident was one such twisting injury as recounted by Mr Getty in his report.  There was no hip arthritis in the X-rays taken in 1994 and 1997 when she had symptoms, but in July 1999 the X-ray did show arthritis of the hip.  In terms of occupational causation of arthritis of the hip there has been some research, which links the condition in farmers but no clear association in any other profession.

33. These occupational health notes confirm the nature of her job, which includes patient handling in the out patient setting.  They also indicate her declaration that she had no previous back problems prior to her joining the Trust in 1991.  However, there is no indication of her raising concerns about the nature of her work with her managers such that it required a referral to occupational health for physical problems.  She did have absence for back pain prior to the index incident and as indicated above from the GP notes there is a hint that the index incident was not the first trouble she had had at work.  Assisting patients some of whom are less than fully able to weight bear, in restricted surroundings, would involve a nurse being subjected to twisting strains.

34. The medical evidence refers to degeneration in her cervical and thoracic spine and among the specialists there is debate about whether it is or is not present in her lumbar spine.  This medical adviser concludes from this that there is some degeneration in her lumbar spine but not much.  There is clear degeneration in her right hip leading to the joint replacement.  However, as indicated by the reference to the Faculty of Occupational Medicine’s Guidelines on Low Back Pain it is generally held that heavy work only contributes in a minor way to disc degeneration, there is no evidence linking such to the nursing profession.

35. Therefore it cannot be held that her role has been responsible for a process of degeneration or damage top her back or right hip.  In line with the specialist opinion there may be grounds for accepting that there was acceleration of onset of symptoms from her back and hip, but this does not amount to whole or main attribution. 

CONCLUSIONS

36. Under the Regulations, a PIB is available where the injury is wholly or mainly attributable to NHS employment.  Determining whether this is so is a question of fact for the NHSPA.

37. There is no dispute that an incident occurred on 22 October 1998. Nor is there any significant dispute about the extent of the pain, which Mrs Widdowson has experienced. There is a dispute as to whether Mrs Widdowson’s condition is a result of that incident or  as she claims from her employment in general.

38. There are conflicting medical opinions as to whether Mrs Widdowson’s complaint is wholly or mainly due to her NHS employment. It is for the decision maker to weigh those conflicting opinions and come to its own view. The view taken by the decision makers in this case is not perverse in the sense of being unsupported by the medical evidence. Nor is there any suggestion that they have failed to take such evidence into account. 

39. The issue does not turn on the extent to which Mrs Widdowson has been disabled (a question highly relevant to her entitlement to IIDB and which could have been relevant in her case if the gateway criteria had been met) but with whether the condition (to whatever extent she has been affected) was caused wholly or mainly by her employment. 

40. The Agency has now considered the crucial question of causation in terms of both the incident and the nature of Mrs Widdowson’s employment itself.

41. As far as the incident is concerned there is sufficient medical evidence of a pre-existing condition (albeit not one of which was previously particularly aware) to preclude any finding that the decision to deny her the injury benefit on that basis was perverse. 

42. The Agency accepts there may be grounds for saying that there has been an acceleration of onset of symptoms.  However, that is not the same as saying there is a causal link.  There is little to support the view that there is any causal link between the general duties of her employment and the presence of degeneration in her spine or between her employment and the apparent disc degeneration from which she suffers.  There is medical evidence of spondylosis (spinal osteoarthritis) dating back to 1983 which pre-dates her commencement of employment with the NHS in 1991.

43. I do not therefore uphold Mrs Widdowson’s complaint. 

DAVID LAVERICK

Pensions Ombudsman

12 April 2005
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