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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs J Turner

Scheme
:
Halifax plc Final Salary Pension Scheme (the Scheme)

Respondents
:
Halifax plc (the Employer)

MATTERS FOR DETERMINATION 

1. Mrs Turner is aggrieved that she has not been awarded early retirement on grounds of incapacity and claims she has suffered financial loss as a result.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. The Rules of the Scheme provide for early retirement on the grounds of incapacity as follows:

“Rule 10(1) This Rule applies to a Member who retires from Employment before Normal Retirement Date on account of total incapacity.  In this Rule:

“total incapacity” means that a Member is, as a result of physical or mental deterioration (not occasioned by causes within his own control), permanently incapable of any gainful employment with his Employer or with any other employer.

“partial incapacity” means that, as a result of physical or mental deterioration which appears to be of a permanent nature (not occasioned by causes within his own control) a Member is unlikely to be capable of following his normal occupation with the Employers or his future earnings capacity is seriously impaired.”

The Principal Employer decides:

(a) whether or not a Member is incapacitated: and

(b) if so, whether  a Member’s incapacity is total or partial;

and the decision of the Principal Employer is final.  The Principal Employer will call for such medical evidence, as it considers appropriate in order to reach its decision.”

4. Mrs Turner commenced sick leave because of her back problems in August 2001.  She was then 52 and a full time Assistant Manager.  

5. The Employer retains Dr Littlewood as an independent medical adviser.  He is a general practitioner with an occupational health specialism.  Dr Poole, a consultant occupational physician provides a second opinion in cases where this is thought necessary.  Dr Littlewood first provided a report dated 7 November 2001.  It stated:

“..I have now received replies from her GP, Dr Brown-Doblhoff, and her osteopath, Ms Harris…

..Physical examination revealed reduced mobility of her lumbar and thoracic spine, with associated muscle spasm.  There were also some signs of nerve root irritation in her left leg, although power and sensation was normal.

Although Judy has not undergone any further investigations, Ms Harris feels that she is suffering from osteoarthritis (probably best described as wear and tear) in her lower back.  It appears that Judy has made good progress with the help of osteopathy, although her normal daily activities remain restricted.  Nonetheless Ms Harris feels Judy’s prognosis is good and she anticipates that a return to work will be possible in January 2002.

With regard to any action that could be taken to help Judy upon her return to work, Ms Harris suggests that she will need to avoid any heavy lifting and that sustained flexed or extended postures, particularly whilst twisting, should be avoided.  She also advises that Judy should be provided with an ergonomically designed chair, which provides adequate lumbar support.

In summary, this 52 year old assistant manager has been absent from work since 20 August 2001, apparently as a result of various musculoskeletal symptoms.  Her osteopath seems to believe that the underlying problem relates to degenerative changes in her lower back, although this does not explain all of her symptoms.  Nonetheless, it is felt that Judy’s prognosis is good and that she should be able to return to work in the New Year.”

6. Dr Littlewood then made a number of suggestions to facilitate her return to work:

· Gradual return

· Workstation assessment

· Duties rearranged to allow regular breaks

· Avoid lifting and twisting

· Provided with an adjustable chair and a footrest. 

7. A personnel representative (the PR) held a discussion with Mrs Turner on 4 December 2001 regarding Dr Littlewood’s report dated 7 November 2001 and the adjustments he had recommended.  They discussed the content of his report and how the recommendations could be incorporated into Mrs Turner’s role.  The following was agreed for Mrs Turner’s return to work:

· A particular room would be allocated for Mrs Turner on the ground floor;

· A specialist chair would be ordered when a return date had been agreed;

· Lifting should be avoided following Mrs Turner’s return, particularly cash boxes and bags;

· Care should be taken at all times by Mrs Turner to swivel her chair so as to directly face the task in hand rather than twisting her back;

· Mrs Turner should consider the best way to increase her hours over a period either by increasing the number of hours worked each day or starting with 1 day per week;

· That a discussion would stake place as part of her return to work on how breaks should be achieved.    

8. The discussion which took place on 4 December 2001 is summarised in the PR’s letter to Mrs Turner dated 24 December 2001 which stated:

“Following my visit on 4 December I would like to confirm our discussion.

As I had received the medical report we discussed the contents, particularly in relation to how you could incorporate the recommendations into your role.  The following points were agreed.

· We would look to allocate  a particular room on the ground floor for you to use on your return and that we would arrange for a specialist chair to be delivered once we have a return date agreed;

· You should avoid lifting on your return, particularly cash boxes and bags;

· You should take care at all times to  swivel your chair, so as to directly face the task in hand, rather than twisting your back;

· A DSE assessment will take place on your return and any additional equipment required will be obtained;

· You should think about the best way for you to increase your hours over a period, e.g. either by increasing the number of hours worked each day or starting with 1 day per week, then 2 etc.  If the former, please consider what time of day you are at your best so we can take it from there;

· If you need to adjust your breaks to allow you time to stretch and mobilise we will discuss this as part of your return to work.  It should also be possible in your role to achieve this by changing task.”   

9. The PR held a further meeting with Mrs Turner on 27 March 2002 and again discussed Dr Littlewood’s recommendations.  Mrs Turner has told me that she expressed her feeling at that time that if her application for ill health retirement failed she would have to finish work anyway whereupon she was informed that in that event her contract would be terminated.  

10. Cases that are not straightforward are considered by a management panel known as the Ill Health Committee.  It first met on 15 May 2002 when it considered Dr Littlewood’s report of 7 November 2001 and further evidence including a report from the osteopath, Ms Harris dated 19 March 2002:

“Mrs Turner is suffering from osteoarthritis of the lumbar 4/5 and lumbar sacral facet joints as a result of degeneration of the lumbar-sacral discs….  She is also suffering from osteoarthritis of her cervical 5/6 with corresponding nerve pain to her right arm and hand.

It is my opinion that this pathology has been taking place over the last 10-15 years and has been gradually worsening.

Mrs Turner has indicated that her job has always involved much lifting of cash sacks, both from the ground and from waist level and then carrying them to their destination.  It is in my opinion that having performed these manoeuvres over the past 25 years has definitely contributed, if not partly caused Mrs Turner’s condition.”

A report from her GP, Dr Hadjicharitou dated 20 March 2002:

“This is to certify that the above named lady is suffering from osteoarthritis of the lumbar spine with loss of disc height at L4/5 and L5/S1.  She has been complaining of lower back pain, which is gradually getting worse and she was forced to go off sick in August 2001…

Clearly she is not fit to continue her duty at the Halifax Building Society and I recommend her to retire on the grounds of ill health.” 

A report from Dr Littlewood dated 23 April 2002:

“I have now received an update from Judy’s GP, Dr Hadjicharitou, who states that she has suffered from lower back pain for many years, which has gradually got worse…

..Dr Hadjicharitou feels that Judy’s job aggravates her medical condition, in view of the lifting and carrying of heavy bags.  He also feels those sitting makes her back stiff and uncomfortable and recommends that she should retire on the grounds of ill health.

I would like to point out that the information provided by Judy’s GP adds little to my existing knowledge about hr case.  Therefore, if she did feel able to attempt to return to work, the adjustments suggested in my previous report would remain valid.  However, if she did not feel able to attempt to return to modified duties, you may wish to submit her case to Group Pensions, with a request for ill health retirement benefits, although I could not guarantee that this would be successful.”

And the report from the osteopath Ms Harris dated 9 May 2002:

“At the present time Mrs Turner’s symptoms are fairly acute and she is unable to stretch and mobilise her spine, as this aggravates hr pain.  Mrs Turner is suffering from Osteoarthritis of the Lumbar Spine and Cervical Spine with loss of disc height at L4/5 LS/S1 and C5/6.  The resultant foraminal encroachment is causing her nerve root irritation symptoms and subsequent referred pain.

In view of the above reoccurrence of severity of Mrs Turner’s symptoms, and with no apparent precipitating factors it seems clear that she is not fit enough to continue her duty at the Halifax Building Society.”

11. The Committee deferred a decision at that time and requested that a further report should be obtained from the osteopath after the end of the then current treatment.  The osteopath was to be asked to comment on whether treatment was to alleviate suffering or designed to lead to an improvement in her condition.

12. On 25 June 2002 the Committee met to consider the case for the second time.  The following medical evidence was then considered:

Report from the osteopath, Ms Harris dated 30 May 2002:

“Treatment at present is aimed at alleviating her symptoms.  Obviously as these subside somewhat, the aim of treatment will be to improve mobility and mechanics of the cervical and lumbar spines.  However, X-rays have revealed osteo-arthritis of the lumbar spine with loss of disc height.  This is irreversible and eventually will progressively worsen.

With the gradual progress Mrs Turner has made I feel her prognosis is very poor and do not see her returning to work at the Halifax or in any other capacity.” 

Report from Dr Littlewood dated 14 June 2002:

“I have as requested, forwarded your specific query to Judy’s osteopath, Miss Harris.  I attach a copy of her reply for your information.

In summary, this 53-year-old lady is suffering from ‘mechanical’ lower back pain, associated with evidence of degenerative changes in her lower spine.  I should point out that such changes are fairly common in the general population and, in the absence of significant nerve root compression that has been unresponsive to appropriate treatment, I would not normally recommend ill-health retirement.  However, the final decisions in these matters rest with Group Pensions who have the option of referring her case for a second independent occupational physician’s opinion.”    

13. The Committee agreed that a second Independent Occupational Physician’s report should be obtained before a decision was made.  On 9 July 2002 that report was provided, it said:

“As you say the X-ray findings are typical for someone of this age and mechanical (non specific) back pain is relatively common.  The treatment for this condition is to maintain normal activities, analgesics if necessary and a manipulative therapy such as physiotherapy, osteopathy or chiropractic for exacerbations.

With the right motivation she should be able to return to work.  Relieving her of any heavy lifting such, as sacks of cash would be a reasonable adaptation to the job.  I presume she has a modern adjustable chair with a lumbar support, and no doubt as manager there is sufficient flexibility in her job for her to be able to get up and walk about from time to time, I would not wish to support an application for either total or partial Incapacity in this case.”

14. The Committee agreed that based on the medical information available Mrs Turner did not meet the criteria for ill health retirement.  When she was advised of the decision it was agreed that she should discuss the case with her GP and the employer would discuss it with Dr Littlewood.  

15. On 2 August Mrs Turner sent a fax to Group Pensions asking why it had been necessary to submit her case to Dr Poole.  On 8 August 2002 Mrs Turner was sent a letter outlining the reasons behind the decision reached by the trustees and explaining, in response to her fax of 2 August that in cases where Dr Littlewood feels that a case is not straightforward he often suggests that a second opinion should be sought from an occupational physician.  It also explained that although the osteopath had stated that she did not see you returning to work at the Halifax or any capacity, she was not commenting from an occupational health position nor was she aware of the Rules of the Scheme.  It also indicated that in the event of further medical evidence becoming available this could be referred to the Committee for further consideration.

16. On 29 October 2002 Mrs Turner provided a report from Dr Deacon, Consultant Orthopaedic Surgeon, BUPA, dated 21 October 2002, which was then submitted to Dr Littlewood for comment.  On 8 November 2002 the Committee met for the third time to consider the following evidence:

The Consultant Orthopaedic Surgeon’s report:

“Symptoms are those of chronic mechanical low back pain of soft tissue origin and she has evidence of degenerative lumbar disc disease as a probable cause for this.  Her symptoms have become progressively more severe and prolonged over the past couple of years and I note that she has been unable to work because of her symptoms for well over 12 months.  There is no doubt that her current position involves standing, sitting for long period, moving bags of cash which are really likely to aggravate her symptoms.

It is unlikely however that she will recover sufficiently to return to work particularly as she has been off for such a significant length of time.”

Report from Dr Littlewood dated 2 November 2002:

“Thank you for requesting my comments on the recent report from Judith’s orthopaedic surgeon, Mr Deacon….

Mr Deacon also comments that Judith’s current position at work, which involves standing, sitting for long periods and moving cash bags, is likely to aggravate her symptoms.  (However, as far as I am aware, there is no reason why such activities could not be reduced or avoided.)  

In summary the report provided by Mr Deacon corresponds closely with those already provided to the Halifax by Judith’s GP and osteopath, without adding any new or significant information.  Under the circumstances I do not believe that there are sufficient grounds to alter the previous recommendations made by Dr Poole and myself.”

17. The Committee agreed that the additional medical information did not provide any new evidence, which would change their decision to decline Mrs Turner’s request for ill health retirement.  Mrs Turner was advised of the decision by way of letter dated 8 November 2002 enclosing a copy of Dr Littlewood’s report.  Mrs Turner left the employer on 31 December 2002.

Mrs Turner’s submissions

18. The recommendations made by Dr Littlewood were made without full knowledge of the working practices.  She did not have her own chair, desk or workstation and spent most of her time standing.  She worked in a branch dealing with customers and working over two floors, with no lift only stairs.  Spare rooms were not available as they were in use at all times for customer interviews.  Managers are too busy to be able to have breaks.  

19. Currency cassettes need to be carried from the banking hall to a secure area to be replenished on average about two to three times a week.  Also cash received from and passed to Securicor is lifted in the same way.   

20. Dr Littlewood comments on the osteopath’s report dated 9 May 2002 were not considered until the second meeting on 25 June 2002 when a further unnecessary report was requested from the osteopath.

21. The Organisational Health Manager did not attend any of the meetings and could have provided comment earlier, but when she did provide comment it was then ignored.

22. Mr Deacon was the only consultant to have examined her yet his comments were discarded by Dr Littlewood as not significant.  Dr Littlewood’s comments were made without seeing her and were based on generalisations.

23. After three years her ability to carry out everyday activities is limited.  Apart from driving approximately half a mile to the local shops and swimming pool she has to rely on her husband for transport.  She cannot drive up the hill into town to her workplace and she does not live near a bus stop. 

The Employer’s submissions

24. The medical evidence considered did not confirm that Mrs Turner’s medical condition would render her incapable of carrying out her normal occupation or would seriously impair her earnings capacity.

25. When the Ill Health Committee met on 15 May 2002 it did consider the osteopath’s report and requested a further report from the osteopath that would become available after completion of her treatment.  It was requested that the osteopath write direct to Dr Littlewood so that he could comment on the osteopath’s report.  The osteopath wrote to Dr Littlewood on 30 May 2002 and Dr Littlewood wrote to the Employer on 14 June 2002 taking both his report of 5 May and 30 May into account.  An e-mail exchange confirms that both Dr Littlewood and Dr Poole considered the osteopath’s report of 5 May 2002 before preparing their reports.

26. When considering the medical reports the Employer relied on advice from and interpretation by their medical adviser, Dr Littlewood and took a second opinion from a further independent occupational specialist, Dr Poole.  It is not the Employer’s general practice to request members to be medically examined and neither medical practitioner felt it necessary in this case.

27. Dr Littlewood and Dr Poole are fully conversant with the rule relating to ill health retirement.  They base their advice and opinions on the medical information available, their knowledge of the Scheme and their occupational medical knowledge.  However, they do not make the decision regarding whether a member is eligible for ill health retirement.  That is the responsibility of the Employer.      

28. The Organisational Health Manager did submit her comments to the June meeting but she could not attend and those comments were taken into account by the remaining members of the Committee.

29. As an Assistant Branch Manager Mrs Turner was responsible for managing her own free time and should have been able to schedule in breaks.  It is realised that at times she would need to see customers/staff and that branches can at time be very busy but there should have been no reason for her to work 6 hours without a break.  Jacky Keeling, Personnel has confirmed that she spoke to Mrs Turner regarding her work pattern and offered to look at how she planned her day to ensure that she built in planned breaks/changes of tasks.  She was unwilling to discuss this.

30. There is no reason why Mrs Turner should have had to set up tills, carry till boxes, transport to/from Securicor cash, change and replenish cash in ATM’s.  The PR has confirmed that she specifically discussed this with Mrs Turner as Cashiers should each carry their own till boxes and the banking of cash can easily be allocated to someone else or the Securicor staff will carry it to/from wherever is required.

31.  When the PR held her meeting with Mrs Turner on 27 March 2002 to again discuss Dr Littlewood’s recommendations Mrs Turner advised her that she had decided that she would not be returning to work and wished to retire on the best possible terms.  The content of the discussion was summarised in the PR’s letter to Mrs Turner dated 24 December 2002.  Although Mrs Turner states that she did not receive this letter, the Employer assures that it was sent. 

CONCLUSIONS

32. Mrs Turner is seeking an incapacity pension and contends that her incapacity is of a permanent nature and that it has prevented her from following her normal occupation and has seriously reduced her earnings capacity.   In this respect she has referred me to the orthopaedic surgeon’s report of 21 October 2001, her GP’s report of 12 April 2002 and the osteopath’s reports of 9 and 30 May 2002 in support of her claim.  

33. It is the Employer who decides whether a member is incapacitated in accordance with the scheme rules.  It is for me to examine whether the Employer in reaching its decision did not overlook any relevant factors and did not take any irrelevant factors into account thereby reaching a fair decision.

34. Mrs Turner is relying on reports from the osteopath, an orthopaedic surgeon and her GP.  These either recommended early retirement or indicated that a return to work would be unlikely. 

35. I see no reason to criticise the first or second decisions of the Committee, when, on behalf of the Employer, it considered the medical evidence and advice. There clearly was evidence on which they could conclude that there were doubts as to whether Mrs Turner was permanently incapacitated or whether she was likely to recover sufficiently to be able to take up her job.  

36. On the third occasion Dr Littlewood was asked to provide his opinion on the Consultant Orthopaedic Surgeon’s report dated 21 October 2002, submitted by Mrs Turner.  Dr Littlewood stated that ill health retirement could not be supported on the basis that those aspects of the job that would aggravate her condition could be reduced and/or avoided. Although Mrs Turner contends that these adjustments could not be made, this was not put to the test and I can well see why the view was taken that with adjustment she would have been able to continue.  She consequently failed to meet the test for incapacity set by the Rules.

37. Although Mrs Turner is of the view that the GP and osteopath’s reports were discounted, there is no evidence to support this view.  Those reports were considered but were balanced against other advice about her ability to continue working.    

38. I do not therefore uphold the complaint. 

DAVID LAVERICK

Pensions Ombudsman

3 December 2004
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