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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs Kim Asals

Scheme
:
Local Government Pension Scheme

Respondents
:
Neath Port Talbot Borough Council (the Council)

MATTERS FOR DETERMINATION (dated 17 December 2002)

1. Mrs Asals says that the Council had refused to pay her an ill-health early retirement pension, despite a number of medical reports recommending that she should receive an ill-health pension for her depressive illness.  She alleges that the Council had deliberately delayed paying her pension because of a dispute concerning bullying at work.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS

3. The provisions of the Scheme are set out in the Local Government Pension Scheme Regulations 1997 (the Regulations).  Regulations 27 and 97 provide: 


“Ill-health
27.(1) Where a member leaves a local government employment by reason of being permanently incapable of discharging effectively the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.  

…

(5) In paragraph (1) –

“comparable employment” means employment in which, when compared with the member’s employment – 

(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member’s ill-health or infirmity of mind or body; and

(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member’s employment; and

“permanently incapable” means incapable until, at least the earliest, the member’s 65th birthday”



First instance decisions

…

97.(2)
Any question whether a person is entitled to a benefit under the Scheme must be decided

…

(b) in any other case by the Scheme employer who last employed him.

(3)
That decision must be made as soon as is reasonably practicable after the earlier of the date the employment ends or the date specified in the notification mentioned in regulation 8(3).

(4)
Where a person is or may become entitled to a benefit payable out of a pension fund, the administering authority maintaining that fund must decide its amount.

(5)
That decision must be made as soon as is reasonably practicable after the event by virtue of which the entitlement arises or may arise.

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.”

MATERIAL FACTS

Background

4. In 1991 Mrs Asals joined the West Glamorgan Social Services Community Support Team as a family placement officer and later as a social worker.  Both posts involved working with people with learning difficulties.

5. In September 1996 Mrs Asals was promoted to senior social work practitioner within the same office, a post that was previously occupied by her immediate line manager, Mrs Gail Whitworth.

6. Soon after her promotion, Mrs Asals says she began to experience workplace bullying, harassment and victimisation by Mrs Whitworth and Mr Ian Maunder, the principal officer in her department.  The bullying was continuous and at times of a serious and personal nature.  Mrs Asals says that she brought this to the attention of the Council’s senior managers but they did not deal with it effectively.  

7. Mrs Asals says that she was so traumatised by the bullying that she took sick leave in January 1999.  She returned to work on 13 April 2000 but left on the day of her return, 13 April 2000, and has not worked since.  Despite numerous attempts by personnel and directors at the Council to persuade her to return to her job Mrs Asals declined because she says that she felt that the bullying situation would never change.  Rather than risk further deterioration of her mental health she requested that she leave the Council on ill health grounds.

The Council’s considerations for an ill-health pension

8. Mrs Asals applied for an ill-health early retirement pension; the Council disputes that it is open to a member to make such an application.

9. Between 13 April 2000 and 13 February 2002, Mrs Asals attended three medical examinations with Medocc, the Council’s approved occupational health physicians.  She was also sent to see Dr P O’Donnelly, a consultant psychiatrist commissioned by the Council.  

10. In June 2001, Meddoc confirmed that Mrs Asals could not return to her substantive post, but that she could be re-deployed to a similar post within the social services department.  There was no offer of a post in another department.  

11. Mrs Asals says that Mr Graham Cox, the Personnel Officer for the Council’s Directorate of Social Services and Housing, had stated that Meddoc had confirmed that Mrs Asals should be granted an ill- health pension, but that there would be a delay until he discussed the matter with a more senior officer.  There were still further delays when Mrs Asals was informed that a meeting would need to take place before final approval to pay her pension would be given.

12. In October 2001 the Council considered an alternative position for Mrs Asals, as a senior social work practitioner, but in a different department.  In order to assess her suitability for the post they asked Medocc for a further opinion.  The report from Medocc was to the effect that Mrs Asals was permanently unfit for her post but could be redeployed.  The Council say that this was also confirmed by an independent occupational speech consultant who differed with this opinion by stating that Mrs Asals was permanently unfit to the age of 65.

13. Mrs Asals had also been referred to a psychiatrist, Dr D Proven, by her GP.  

14. Mrs Asals had remained on sick pay throughout this period until January 2002, when her entitlement ended.  She had already contacted her union, Unison, about the Council’s refusal to pay her a pension.  Unison negotiated with the Council on her behalf and explored the possibility of the Council putting her on gardening leave in order to provide an income for her.

15. Mrs Asals contacted Mr Malcolm Bubb from the Council’s strategic personnel department with a view towards Mr Bubb intervening and bringing the matter to a close, as she had been on nil pay for some time.  Mrs Asals and her union both expected that her contract of employment would be brought to an end and payment of an ill-health early retirement pension be paid.  In the second of two meetings at the Council’s offices on 12 February 2002, Mr Bubb informed Mrs Asals that he had both good and bad news for her.  The good news was that her contract of employment would be brought to an end (which was in line with her wish not to work for the Council again) and she would receive approximately £3000 (in lieu of notice and holiday pay).  The bad news was that due to the conflicting medical reports by Dr Datta and Dr Evans, an ill-health early retirement pension could not at this stage be granted by the Council.  The Council says that Mr Bubb informed Mrs Asals of the appeals procedures and strongly advised her to appeal under the LGPS Internal Disputes Resolution Procedure, for payment of an ill-health early retirement pension.  Mrs Asals says she was alerted to the appeals procedure and told that the Council would abide by any overruling of their decision not to grant an ill-health pension at the time.

16. Mrs Asals decided to appeal against the Council’s decision not to pay her an ill-health pension.  The appeal was considered under stage one of the Scheme’s internal dispute resolution (IDR) procedures by Mr Roy Senior, the person appointed by the Council to consider the matter, and was allowed.  Mr Senior decided:

“It is not disputed that you are permanently unfit for the duties of your employment and technically, in my view, that is all that the occupationally qualified physician (Dr Evans) has certified.  However, as there is not<sic> formal offer of comparable employment my decision is that you satisfy the conditions for the payment of permanent ill health benefits from the date of your dismissal.  I therefore accept your appeal.” 

17. The Council’s response was to contact Mr Senior to enquire whether they could offer Mrs Asals a suitable comparable position under at this stage.  Mr Senior informed the Council that if they did not want to pay Mrs Asals her pension, they would have to follow procedures and appeal against his decision.

18. The Council did appeal against Mr Senior’s decision.  They said that although Mr Senior’s report stated Mrs Asals was permanently unable to return to her post as a senior social work practitioner, the Council despite its earlier omission would wish to offer her alternative comparable work in order to comply with the Regulations.  The appeal was considered by the Secretary of State and was not allowed.

19. The Secretary of State stated that Mrs Asals met the criteria for incapacity as defined in the Regulations.  He found that she had left her employment because, as the evidence showed, she was permanently incapable of discharging her duties by reason of ill-health.  

20. The Council finally calculated Mrs Asals ill-health pension on 29 November 2002.  It was backdated to her retirement date of 14 February 2002.  As at 2 October 2003, the pension Mrs Asals receives was £8483.37 per annum.  Her tax-free lump sum, paid under the Regulations, was £39.684.72, of which £1531.47 represented an element of interest.

SUBMISSIONS

21. Mrs Asals says:

21.1. For over two years she had tried to receive an ill-health pension from the Scheme, and had been sent by the Council for various medical examinations and submitted supporting medical evidence.  

21.2. She was given verbal promises that there would be no problem as others who suffer from far less severe medical conditions had received their pensions.  

21.3. She had appealed against the Council’s decision not to pay her an ill-health pension and won.  In addition, the Council had appealed against the stage one IDR decision and she won again.

22. The Council says:

22.1. Dr Datta’s report of June 2001 states that Mrs Asals was not able to return to her post, but could be redeployed elsewhere.  Dr Datta’s second report in December 2001 still confirmed that Mrs Asals was permanently unfit for her post but could be redeployed.  

22.2. Dr Iorwerth Evans had agreed with Dr Datta’s reports but confirmed that she was permanently unfit until the age of 65 and therefore satisfied the requirement for payment of an ill-health pension.  

22.3. In view of the costs (over £100,000) involved in providing Mrs Asals with an ill-health pension, it was decided to clarify the differing prognosis of Dr Datta and Dr Evans.

22.4. Dr Ford who replaced Dr Evans at Medocc confirmed that Mrs Asals was “temporarily” incapable of discharging the duties of her post.  

22.5. The Council disputes that verbal promises were given as claimed by Mrs Asals.  

22.6. It is not and never has been the intention of the Council to seek to recover the payment made to Mrs Asals in February 2002.  

22.7. The delay in providing a pension to Mrs Asals was not caused by any malicious intent but by a genuine attempt to protect the public purse.

CONCLUSIONS

23. While there is no procedure specified for an application to be made by an employee (and there is certainly no requirement for such an application) seeking an ill-health pension in early retirement, I see nothing amiss with an employee making such a request and would expect that if such a request is received the Council should consider it and provide a reasonable response.  

24. The Council say they received conflicting evidence from Medocc as to whether or not Mrs Asals was permanently incapable of discharging the duties of her post.  I find it hard to see to what advice the Council are pointing which was in any way inconsistent with the view that she was permanently incapable of discharging those duties.  That is also the conclusion reached by the persons appointed to deal with the matter in accordance with the Internal Dispute Procedure.

25. I can see that Council’s medical advice did not rule out the possibilities of her being deployed to any other comparable employment and thus as at June 2001 the view could reasonably have been taken that she did not meet the criteria set out in Regulation 27(1).  That view was confirmed in December 2001.

26. In deciding whether Mrs Asals qualified for an ill-health pension the Council seem to have thought that a factor was whether they could provide her with comparable employment.  I doubt whether that was right – the key factor was whether her health was such as to be able to undertake such comparable employment regardless of whether such a job could be found by that authority.  There is for example specific reference to the possibility of employment by some other Council authority.

27. That misunderstanding on the Council’s part is shown by their response to Mr Senior’s decision to appeal, thus postponing the date when she began to receive her pension.  I am critical of the decision taken by the Council.

28. As a result of the decision by the Secretary of State, Mrs Asals is now receiving a pension which has been backdated to the time she left the Council.  I note that Mrs Asals received at that time a payment in lieu of notice, although I note also that at the time her entitlement to sick pay had ceased and confess that I do not follow how the Council felt it right to make such a payment to her.  I can see that a one-off payment of £3000 would result in her receiving much less than the value of the ill health pension to which she retired but, if that was the motivation behind the arrangement it was an improper one.  

29. The Council have indicated that they do not intend to recover that money.  Provided they adhere to that position I consider Mrs Asals has been adequately compensated for the distress and inconvenience caused to her as a consequence of the Council’s improper decision to refuse her pension entitlement and for the delay which they caused before that pension was eventually put into payment.  

30. The complaint is upheld.  
DAVID LAVERICK

Pensions Ombudsman

20 January 2004
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