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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr NJ B

Scheme
:
Standard Life Personal Pension Plan K33734000

Administrator
:
The Standard Life Assurance Company (Standard Life)

MATTERS FOR DETERMINATION

1. Mr NJ B is a co-executor of his father’s will.  Standard Life initially agreed to make a payment of the non-protected rights fund to Mr NJ B and his brother.  Standard Life later amended their decision so that one-third of the sum payable was to go to the late Mr J B’s partner, Ms S.  Mr NJ B asserts that Standard Life should be required to abide by their initial decision.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Standard Life Policy

3. Section 3.2 of the Policy document provides,

“Making Arrangements.

A Member may make a single Arrangement with the Scheme Administrator in which case these Rules will apply to that Arrangement.

If the Scheme Administrator permits, a Member may make more than one Arrangement with the Scheme Administrator.  If the Member does so, these Rules, except for those relating to the Protected Rights Fund, will apply to each Arrangement separately, but the limit described in Rules 4.3 to 4.5 will apply to all the Arrangements together.  Where the Protected Rights Fund is spread over more than one Arrangement the Rules governing the Protected Rights Find must be applied to those Arrangements together…” 

4. Section 9 of the Policy document provides,

“Member dies before Benefit starts

9.1
Member’s choice.

If allowed to do so under the Scheme, and subject to Rule 9.17, a Member may choose that, if he or she dies before the benefit starts, the Member’s Fund will be used to buy from an Insurer a Survivor’s pension, ie a pension for:-

(1) the widow or widower; and/or
(2) one or more Dependants.

Alternatively, the Member may choose for the Member’s Fund to be used to pay a lump sum under Rule 9.14 and, if applicable, Rule 9.15.

But if Rule 9.2 applies, any choice made by the Member will have no effect.

9.2 Protected Rights Fund – compulsory

If a Member with a Protected Rights Fund dies before the pension starts, the Scheme Administrator must take reasonable steps to find out whether the Member is survived by a Protected Widow or Widower.

If the Scheme Administrator discovers that the Member is survived by a Protected Widow or Widower, then, as soon as is practicable, the Member’s Protected Rights Fund must be used to buy the Protected Widow or Widower a pension unless the Scheme Administrator decides to pay a lump sum under Rule 9.7 [Protected Rights Fund – lump sum instead of small pension].  The rest of the Member’s Fund (if any) must be used, either to buy further pension for the Protected Widow or Widower or to buy a pension for another widow, widower, or Dependant(s) of the Member.  If the Member has not chosen the recipient or recipients, the Scheme Administrator may do so…

9.15 Non-protected Rights Fund – lump sum

Subject to Rule 13.5 [Transfers in], if a Member dies and no Survivor’s pension has become payable under Rules 9.1 or 9.2, then the Scheme Administrator may, as soon as is practicable and subject to Rule 9.16 [time limit], pay out the Member’s Fund (other than any Protected Rights Fund) as a lump sum:-

(1) in accordance with any specific provision regarding payment of such sums under the contract(s) applying to the Arrangements in question;

or
(2) if (1) is not applicable and at the time of the Member’s death the Scheme Administrator is satisfied that the policy is subject to a valid trust under which as regards a trust to which the contract becomes subject on or after 15 July 1996 no beneficial interest in a death benefit can be payable to the Member’s estate or the Member’s legal personal representatives, to the trustees of the trust;

(3) if (1) and (2) are not applicable, at the discretion of the Scheme Administrator, to or for the benefit of any one or more of the following in such proportions as the Scheme Administrator decides:-

(a) any persons (including trustees) whose names the Member has notified to the Scheme Administrator in writing;

(b) the Member’s surviving spouse, children and remoter issue;

(c) the Member’s Dependants;

(d) the individuals entitled under the Member’s will to any interest in the Member’s estate;

(e) the Member’s legal personal representatives.

For this purpose a relationship acquired by legal adoption is as valid as a blood relationship.”

5. ‘Dependant’ is defined as,

“…an individual who is or who immediately before the Member’s death or retirement was financially dependent on the Member.  It includes a Member’s child or adopted child who has not attained age 18 or has not ceased to receive full-time educational or vocational training.”

Background

6. Mr J B died on 26 June 2002.  His will, dated 31 October 2001, specified (inter alia),

“…I direct my executors to make over my entire estate, both heritable and moveable, real and personal to my sons, the said [Mr NJ B] and the said [Mr LP B] and to [Ms S}, residing with me at… equally among them, if they all survive me for thirty one days after my death…”

7. Mr NJ B and his brother, Mr LP B were named as executors.

8. Standard Life were notified of Mr J B’s death by Camerons, solicitors acting for Mr NJ and Mr LP B.  Standard Life wrote to Camerons on 11 July 2002 notifying them that the death benefit amounted to £57,283.93, of which £44,660.44 was in respect of Protected Rights.  They said,

“…In respect of the Non Protected Rights, the rules of the Scheme provide that Standard Life are the Scheme Administrators.  If the personal pension plan is held under a Trust, we must pay the death benefit to the Trustees of that Trust.  It is then up to the Trustees to pay the benefits in accordance with the terms of the Trust Deed.

If there is no Trust, then Standard Life, as Scheme Administrators, have a discretion as to whom to pay the death benefits from the Non Protected Rights to.  The Rules allow us to pay to any one or more person/s who belong to one of the following classes:-

1) Anyone whose name has been notified to the Scheme Administrator in writing by Mr B...

2) Mr B…’s widow, his children, grandchildren etc.

3) Anyone who was financially dependent on Mr B… immediately before death.

4) Anyone who is entitled to benefit under Mr B…’s Will.

5) The Legal Personal Representative of Mr B…’s Estate (ie the Executors of the Estate).

We have not been notified that the policy was held under Trust…

For your information, Mr B… did not notify us of anyone under class 1)…

It is therefore very important that we have the fullest information regarding Mr B…’s personal circumstances, so that we can make the appropriate decision.

We would be grateful if you could supply us with copies of the full Birth and Marriage Certificates of anyone who falls within the classes listed overleaf.

The proceeds of the Protected Rights must be used to provide a pension for Mrs B…”

9. Camerons wrote to Standard Life on 12 July 2002 enclosing a copy of Mr J B’s Will and Death Certificate.  They confirmed that Mrs B was Mr J B’s widow and said that she would be claiming her legal rights in the estate in view of the terms of the Will.  They also confirmed that there had not been a formal Separation Agreement.  Camerons said that they considered that it would be fair and equitable for the Non Protected Rights to accrue to Mrs B and that they had confirmed with his sons that this would be their wish too.  Camerons said that they considered that the share of the residue of the estate would be adequate recognition for Ms S.

10. According to Standard Life, their Claims Department discussed the case on 21 and 22 July 2002.  They have provided copies of their work system records because the discussions themselves were not minuted.  These records show that it was decided that Standard Life would send out the payment instruction form and that it would then be for the two sons, in their capacity as Legal Personal Representatives, to decide to whom to pay the non-protected rights element.

11. Standard Life wrote to Camerons on 22 July 2002 informing them that they had used their discretion to make payment to ‘Mr B…’s two sons in their capacity as Legal Personal Representatives’.  They asked for a Cash Sum Payment Instruction Form to be completed.  The form was completed by Mr NJ and Mr LP B on 24 July 2002 with instructions to pay the sum into an account in the name of Mr LP B.  Mr NJ B also wrote to Standard Life informing them that he authorised the payment of his ‘share of the sums due by Standard Life to the estate of the late Mr J B…’ to be paid into his brother’s account.  Standard Life’s records also show that they had two telephone calls from Mr B’s sons on 26 July 2002; the first asking if any of the death benefit should be included in the estate and the second asking when the money would be paid into the account.

12. Standard Life also recorded a telephone call from Ms S,

“…She was very upset.  She advised me that the two sons have tried to cut her out of the death benefits and are contesting the will.  She wanted to know how things stood with regards to the death benefits PR and non PR.

I advised the situation, but, confirmed that as long as the will was valid that she would be entitled to benefits as she has been named as a beneficiary in the will which was completed in 2001.

I advised that she should seek legal advice and ask her solicitor to write to us to ask for any relevant information which may help them stake a claim on her behalf…”

13. Standard Life say that this telephone conversation, together with the fact that the payment instruction form had directed payment to a private account, led them to believe that the Executors might not be intending to administer the funds in accordance with the Will.  They decided to review their decision, taking into account the information received from Camerons, on behalf of Mrs B and the sons, and from Ms S.  Standard Life decided to exercise their discretion under Rule 9.15 (see paragraph 3) in favour of the three beneficiaries under the Will.  They telephoned Camerons and Ms S on 30 July 2002 to inform them of this.  Standard Life agreed to defer any action until Camerons had made further representations on behalf of Mrs B.

14. Camerons wrote to Standard Life on 31 July 2002 saying that Mr NJ and Mr LP B had raised concerns about the proposed change of decision.  They explained that the two sons had made financial commitments to their bank following receipt of Standard Life’s letter of 22 July 2002.  The bank had accepted this letter as sufficient authority to allow them to ‘take on financial responsibilities’.  Camerons also said that Mrs B had accepted Standard Life’s view when payment was to be made to her sons but did not accept the terms of the Will.  Camerons said that they considered that Mrs B’s interests should be considered by Standard Life.

15. Camerons explained,

“During the course of negotiations between Solicitors prior to Mr B…’s death, it was agreed that monies outstanding for Community Charge and Council Tax amounting to around £700 would be met solely by Mr B… and this was being implemented.  Now that he has passed away and there are unlikely to be any funds in the executry, Mrs B… is likely to be called by the Local Authority to settle these sums since the accounts were in both names even although when the Council Tax was incurred Mrs B… had separated from Mr B… and was living separately from him.

In addition, it had been agreed in principle, that Mr B… would accept a financial responsibility to Mrs B… on their divorce for a one-half share of any pension entitlement.  Under the circumstances Mrs B…’s interest in the Trustees exercising discretion in her favour is as strong, if not stronger, than any interest of Ms S…”

16. Standard Life wrote to Camerons on 8 August 2002 acknowledging their representations on behalf of Mrs B and the two sons.  They explained that they were able to change any decision to exercise their discretion at any time up until payment was made.  With regard to the financial commitments entered into by Mr NJ and Mr LP B, Standard Life pointed out that the payment was to have been made to them in their capacity as executors of the Will.  They said that they had expected the funds to then be distributed in accordance with the Will.  With regard to the Council Tax, Standard Life said they understood that there had been no binding agreement between Mr and Mrs B.  They asked Camerons to forward any documentation which supported a binding agreement.

17. Standard Life said they understood that there had been no separation agreement between Mr and Mrs B and thus no confirmation that Mrs B was to receive one half of Mr B’s pension.  They went on to explain that Mrs B would already receive the bulk of the pension in the form of the Protected Rights.  Standard Life explained that, if the divorce had been finalised and a court order had been agreed giving Mrs B half the pension, she would have received less than she was now eligible for because she would no longer have been eligible for the Protected Rights pension.  Standard Life confirmed their decision to pay the non protected rights lump sum equally between Mr NJ and Mr LP B and Ms S.

18. Standard Life say they proceeded to deal with the claim on the basis that the Protected Rights benefit was a separate arrangement to the non-protected rights arrangement.  However, they have confirmed that this is not actually the case and are reviewing the proposed settlement.

19. Camerons have submitted information, which they say shows that Ms S was not financially dependent upon Mr B.

CONCLUSIONS

20. The question has been brought to me in terms of whether or not Standard Life were able to alter the way in which they exercised their discretion under Rule 9.15 (see paragraph 3).  I do not disagree with Standard Life’s assertion that they are able to change their decision before payment has been made., 

21. However, careful consideration of Rule 9.15 leads me to the conclusion that this argument is irrelevant because Standard Life are unable to exercise their discretion under this rule.  Rule 9.15 says if a Member dies and no Survivor’s pension has become payable under Rules 9.1 or 9.2, then the Scheme Administrator may pay out the Member’s Fund (other than any Protected Rights Fund) as a lump sum.  In this case a Survivor’s pension has become payable under Rule 9.2 to Mrs B.  Rule 9.2 then provides for the rest of the Member’s Fund to be used, either to buy further pension for Mrs B or to buy a pension for another widow or Dependant(s) of the Member.  If the Member has not chosen the recipient or recipients, the Scheme Administrator, ie Standard Life may do so.

22. Rule 9.2 does allow Standard Life to exercise discretion to use the non protected rights fund to secure a pension for someone other than Mrs B.  There is no qualification to the second part of the ‘either/or’ sentence within Rule 9.2, which might restrict Standard Life’s choice.  However, the category of persons to whom the pension in respect of the non protected rights fund may be paid is more restricted than that for the lump sum under Rule 9.15.  The pension may go to Mrs B, another widow or a Dependant, as defined in the Rules (see paragraph 5).

23. Thus, in order to follow the requirements of the Rules, Standard Life must now decide to whom the non-protected rights pension should be paid.  If it is not to go to Mrs B, they must establish that their proposed recipient(s) is a Dependant(s), ie either financially dependent on Mr B immediately prior to his death or a child under the age of 18 or still receiving full time education or vocational training.  Standard Life have not, so far, undertaken a proper investigation along these lines because they were under the impression that they should be exercising a discretion under Rule 9.15, which does not require this.  I do not propose to consider the question of Ms S’s financial dependency.  This is more properly considered by Standard Life in the first instance, when Ms S has been given adequate and appropriate opportunity to present her case.

24. I have considered whether it was maladministration on the part of Standard Life to inform Mr NJ and Mr LP B of their intention to pay the non protected rights as a lump sum to them.  Standard Life were in error when they said they were exercising a discretion under Rule 9.15 for the reasons I have given above.  However, it is clear from the correspondence and Standard Life’s records that their intention was to pay the lump sum to Mr NJ and Mr LP B in their capacity as Legal Personal Representatives.  In their letter of 11 July 2002 Standard Life set out clearly the categories of persons to whom they could pay a lump sum (assuming of course that they could do so).  Mr NJ and Mr LP B fell into more than one of those categories.  In their letter of 22 July 2002 Standard Life specified that they were paying the lump sum to Mr J B’s sons ‘in their capacity as Legal Personal Representatives’.  If the intention had been simply to pay the lump sum to Mr NJ and Mr LP B in their personal capacity they would have fallen into one of the other categories specified in the earlier letter.

25. Mr NJ B and his brother and/or Camerons, however, assumed that the lump sum was being paid to them as individuals not as Legal Personal Representatives.  As Legal Personal Representatives and executors of their father’s Will, they would, of course, have needed to have careful consideration for the terms of the Will when deciding how to distribute the lump sum.  I am told that Mr NJ and Mr LP B have entered into a financial commitment on the basis of Standard Life’s letter of 22 July 2002.  They had no reason, however to suppose that the money was being paid to them other than for distribution in accordance with the will.  I do not regard the actions of Standard Life as causing any injustice to Mr NJ B or his brother.
DAVID LAVERICK

Pensions Ombudsman

30 September 2003
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