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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr J Armstrong

Scheme
:
Siemens Benefits Scheme (the Siemens Scheme)

Trustees
:
Siemens Benefits Scheme Limited

MATTERS FOR DETERMINATION

1. Mr Armstrong says the pension paid to him by the Siemens Scheme fails to take into account all the benefits that had been accrued for him within the Siemens Scheme and transferred in from his previous schemes, the Plessey Pension Fund (the Plessey Fund) and the GEC 1972 Plan (the GEC Plan).  Mr Armstrong also says that the Trustees failed to take into account his AVCs when calculating his pension.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. Mr Armstrong was originally a member of the executive section of the Plessey Fund.  His pensionable service commenced in May 1966.  With effect from 1 April 1991, he became a member of the GEC Plan, as the section of the Plessey Company plc (Plessey) within which he was involved, had by then been acquired by the General Electric Company plc (GEC).

4. The Plessey Fund provided a final salary pension where members would be entitled to a pension of 2/3rds of their final pensionable salary after 20 years service.  The Plessey Fund’s normal retirement date was at age 62.  Basic contributions to the main fund were 3.5%, with additional benefits for the executive section funded by Plessey.

5. De-merger terms for the Plessey Fund were approved by the High Court.  As part of the terms of the de-merger, members who transferred to the GEC Plan were given a guarantee that the benefits in respect of pensionable service accrued under the Plessey Fund and which were transferred to the GEC Plan, would not be less than those which would have been payable under the Plessey Fund, assuming the Plessey Fund had remained unamended (the Plessey Guarantee).  The Plessey Guarantee was provided by the Siemens Scheme, rather than the GEC Plan, in order to expedite the division of the Plessey Fund.  In January 1993, an announcement was made to members entitled “Termination of the Plessey Pension Funds”.  Under the heading “Principle”, members were advised that:

“The principle of the [Plessey Guarantee] is to provide, where necessary, additional benefits through the Siemens Benefits Scheme, so that the total benefits payable from the GEC 1972 Plan and the Siemens Benefits Scheme combined are no less valuable that those that would have been provided by the Plessey Funds in respect of pensionable service to 31st March 1991.

The [Plessey Guarantee] does not, however, cover certain elements of the benefits which were discretionary such as commutation terms, cash equivalent transfer values and the award of disability pensions.”

6. A Deed of Amendment incorporating the Plessey Guarantee into the Siemens Scheme’s Rules was executed on 30 July 1992.  The Plessey Guarantee is set out in rule 17.2, as follows:

“Benefit guarantee
(a) Subject to Rule 17.2(b) below, the Scheme shall provide such relevant benefits as are necessary to ensure that the benefits paid to any Plessey member or to the spouse children or dependants of any Plessey Member under the GEC Plan or the Scheme in respect of pensionable service accrued under the Plessey Funds up to 31st March 1991 are no less than those which would have been payable to him her or them respectively under the Plessey Fund or Funds, assuming that the Plessey Funds and the early retirement factors used in calculating benefits under them and had continued in force without amendment

(b) Subject to Rule 17.4(b) below [relating to abatement of benefits by reason of deficiency of assets], Plessey Members and their spouses children and dependants shall be entitled to benefits calculated as described in the forms and tables and introductory note set out in the Appendix to these Rules.”

7. Mr Armstrong transferred his accrued benefits into the GEC Plan with effect from 1 April 1991.  Mr Armstrong also had a money purchase bonus which had been paid in 1988, following an actuarial valuation of the Plessey Fund.  This was held in a separate money purchase fund.  In an announcement dated 19 April 1991, members were told that they were also entitled to join the GEC Plan’s Special Bonus Scheme (SBS), which was a vehicle for AVCs.  Members who had received the 1988 bonus would receive 115% of the bonus on transfer of the money purchase benefits into the SBS (the 15% bonus).   The 15% bonus reflected the surplus in the Plessey Plan at the time of the de-merger.   

8. A later corporate transaction meant Mr Armstrong’s employment was transferred to the Siemens Group (Siemens) with effect from 1 July 1997.   In 1998, Mr Armstrong elected to become a member of the Siemens Scheme and to transfer in his accrued benefits.  Mr Armstrong says he did so on the basis of a letter received from Mr Curtis, Siemens’ Group Pensions Manager, stating that his benefits would be determined on the same basis as would have applied under the Plessey Fund for the same service.  This statement came from a letter dated 26 January 1998, which says:

“[Siemens] have decided to revert to the original accrual that would have applied had you continued as a member of the Plessey Executive A Scheme.  Accordingly, for service from 1 July 1997 in the Siemens Benefits Scheme, your benefits will be determined on the same basis as would have applied under the Rules of the Plessey Executive A Scheme for that same service.”

9. In February 1998, Mr Curtis confirmed:

“As part of the process of replicating the old Plessey A Scheme benefits your contribution rate will be set at 3.5% of salary plus bonus and commission payments and you will not be contracted out of SERPS.  These changes will be backdated to 1 July 1997.”

10. In May 1998, Mr Curtis wrote a further letter to Mr Armstrong in which he said:

“Having reviewed your position in some detail I believe it would be preferable for you to be treated as a normal Booster Plan member of the Siemens Benefits Scheme.  The main reason for this is your long potential service as a member of the old Plessey A Scheme which effectively limited the rate at which pension would have built up under that arrangement.”

11. The Booster Plan within the Siemens Scheme provided final salary benefits based on an accrual rate of 45ths.  The normal retirement date was at age 65, with retirement from age 60 being possible without reduction.  Contributions were at a rate of 6% of pensionable salary, compared with the rate of 3% for members of the (standard) Saver Plan.  Contributions under the GEC Plan were also 3%.

12. In December 1997, Mr Armstrong was quoted a transfer value from the GEC Plan as at 1 November 1997, (excluding benefits in the SBS) of £296,304.  This would secure him a total service credit of 20 years and 4 months in the Siemens Scheme, inclusive of a special service credit.  He was guaranteed that the final service credit would not be less than that quoted.  When Mr Armstrong’s accrued benefits were transferred, he was given a total service credit of 20 years and 10 months for a transfer value of £405,469.95 on 23 July 1999.

13. When members were being asked to transfer from the GEC Plan to the Siemens Scheme, a further guarantee was offered (the GEC Guarantee).  This came about following concern expressed by members that they were being offered a lower service credit in respect of the Siemens Scheme by comparison with what they had accrued within the GEC Plan.  In a memorandum to members dated 2 February 1998, Siemens guaranteed that all members who transferred their benefits would be no worse off as a result.  Siemens explained:

“This guarantee means that your total benefits from the Siemens Benefits Scheme in respect of both the transfer from the GEC Plan and service from 1 July 1997 will be at least as great as the benefits that would have been provided had you remained in the GEC Plan.  In making the comparison, the actuary to the Siemens Benefits Scheme will reflect the differences in the pension and National Insurance contributions payable under each arrangement and the different contracting out status of each Scheme.”

14. Attached to the memorandum was a series of questions and answers including the following:

“Q7
Am I correct in assuming that, if I transfer my past service credits into the Siemens Benefits Scheme, you will calculate my eventual pension by taking the better of:

· The benefits which would be payable from the Siemens Benefits Scheme, based on my service from 1 July 1997 and my service credit, as described in your December letter, and

· The benefits which would have been payable had I been able to remain as a contributing member of the GEC Plan?

A
Yes.  This comparison will be carried out whenever you leave the Siemens Benefits Scheme.”

15. The GEC Guarantee formed part of the Rules of the Siemens Scheme dated 17 December 1998.  Section 18 of the Rules provides:

“18.1
Application
This Section applied to former members of [the GEC Plan] who became members of the Scheme with effect from 1 July 1997 and who agreed, prior to 27 July 1998, to the transfer of their benefits from the GEC Plan.

18.2 Benefit guarantee
Subject to Rule 18.3, whenever a Member to which this Section applies retires, dies or otherwise leaves Pensionable Service, an estimate of the benefits that would have been payable to or in respect of that Member from the GEC Plan had he remained a contributing member of the GEC Plan throughout the period of his Pensionable Service under the Scheme will be calculated in accordance with advice from the Scheme Actuary.  If the benefit so calculated is greater than the benefit otherwise payable under the Scheme Rules (including the service credit awarded under Rule 3.2), the greater benefit will be paid from the Scheme.

18.3 Limit on benefit guarantee
In estimating the benefits payable from the GEC Plan for the purposes of Rule 18.2, the Scheme Actuary shall make such assumptions as he believes are appropriate and are consistent with the announcement to employees of Siemens GEC Communications Systems Limited dated 2 February 1998.  In particular, the Scheme Actuary:-

(a) will assume that the GEC Plan continued in force on the rules that applied at 1 July 1997

(b) will take account of any discretionary practices adopted in calculating benefits under the GEC Plan as at 1 July 1997, but if less generous practices are being employed in relation to the GEC Plan at the effective date of the calculation, those less generous practices shall be taken into account instead

(c) may make appropriate adjustments to take account of different member contribution rates under the GEC Plan and this Scheme

(d) shall make appropriate adjustments to reflect the contracted-out status of the Scheme.”

16. At the end of December 2000, Mr Armstrong took early retirement.  He believed that the rights and benefits he had accrued when transferring from the Plessey Fund to the GEC Plan and subsequently to the Siemens Scheme were, at each stage, protected and also enhanced as part of each transfer.  Mr Armstrong set out his understanding in a letter to the Trustee in April 2001, in which he said:

“The Plessey Executive Pension Fund provided the maximum 2/3rds pension for 17 years or more pensionable service at age 62 years.  Therefore, at 62 years, I would have been entitled to an annual pension of £83,629.00 … x 2/3rds = £55,752.67 from the Plessey Scheme.

If I chose to retire early through the scheme, they would have applied an early retirement factor of 4% per annum, from the date of retirement until age 58 years.  Therefore, at the age of 56 years of age when I retired, the early retirement factor would have been 2 x 4% = 8%.  Hence an annual pension of £51,292.45 plus AVCs.

The revised figures forwarded to me resulting from the information provided to you by your actuaries, under [the GEC Guarantee], and also the Tax Free Cash option still fall well short of my pensionable income expectations as does the resulting Tax Free Lump Sum.”

17. Mr Armstrong calculated that, having subtracted his calculated tax free cash sum of £125,443.50 (being his average finishing salary of £83,629 x 3/80 x 40), his total pension, inclusive of AVCs, should be £49,076.91.  

18. The Trustees calculated Mr Armstrong’s pension as being £38,185.20 inclusive of AVCs, after payment of a tax free cash sum of £120,309.78.

19. Mr Armstrong’s AVCs provide a pension of £5,867.16 per annum.

20. Mr Armstrong does not believe that the additional contributions made by being a member of the Siemens Scheme’s Booster Plan have given him any visible benefits compared with the original decision to use the same basis as the Plessey Fund, as set out in the letter from Mr Curtis of January 1998.

21. In terms of determining Mr Armstrong’s benefits for his pre-April 1991 service (basic Plessey pension), the basis for the calculation was included in the Rules for the Siemens Scheme by virtue of the Deed of Amendment of July 1992 (paragraph 6).  This provides for the following calculation:

Early Retirement Factor x
Maximum of
Basic Plessey pension

0.92 x
2/3 x Average Finishing Salary (Plessey definition) x Actual/Potential Service

2/3 x 83629.04 x 24 10/12 = 34115.61 

  40 7/12
£31844.06


OR Actual service / 60 x Average Finishing Salary (Plessey definition)

24 10/12 x 83629.04 = 34613.13
 60


22. The Inland Revenue Practice Notes on the Approval of Occupational Pension Schemes (at paragraph 7.47) provide for the above calculation to give the maximum total benefits for a member who retires before normal retirement date.  The early retirement factor is then applied in accordance with rule 6.5 of the Siemens Scheme.   
23. Mr Armstrong has had the following two calculations explained to him.  The first calculation is of the pension to which he would be entitled to under the GEC Plan.  This takes into account the Plessey Guarantee and is used to determine whether the GEC Guarantee should operate.  The second calculation is in respect of a standard Booster Plan pension available under the Siemens Scheme, taking into account the service credit granted when Mr Armstrong’s benefits were transferred from the GEC Plan.

24. The first calculation:

Basic Plessey Pension
+ Temporary pension equivalent
+ Spouse’s pension equivalent
- 15% bonus pension
Plessey Guarantee Pension

£31,844
+ £436
+ £1,642
- 3,993
£29,929

24.1. Added to the basic Plessey pension of £31844.06 are two actuarial equivalent amounts.  The first relates to a temporary pension to which Mr Armstrong would have been entitled from one year after his retirement to age 65
.  The second relates to the fact that the Plessey Fund provided a 2/3rds rate contingent spouse’s pension, compared with a 50% spouse’s pension in the GEC Plan.  The additions were to ensure the value of Mr Armstrong’s total benefits remains the same.

24.2. Subtracted from this total is the pension related to the 15% bonus.  The bonus was paid, contingent on the transfer into the GEC Plan and, therefore, did not form part of benefits accrued for service to 1 April 1991.  The Siemens Scheme’s Actuary calculated that the 15% bonus was worth about £19,700 at the time of the transfer.  This was then “rolled forward with credited interest to retirement and converted to a pension”.  This is not included in the Plessey Guarantee, because it would not have been paid, but for the take over of Plessey.  It was pointed out that the 15% bonus still formed part of Mr Armstrong’s pension from his AVCs.

24.3. Added to this is the pension for service accrued between 1 April 1991 and 31 December 2000 and an “uplift” to account for the difference in contributions levels between the GEC Plan (3%) and the Siemens Scheme (Booster Plan rate of 6%) and the fact that the Siemens Scheme was contracted-out, whereas the GEC Plan was not.

Plessey Guarantee Pension
+ Pension for service 1 April 1999 – 31 December 2000
+ “uplift”
Total GEC Plan pension

£29,929
+ 9,317
+ 824
£40,070

25. The second calculation: 

Total pensionable service / 45
x Final pensionable salary
x Early retirement factor (from age 60)
Siemens Scheme pension

(20.8333 + 3.5)

45
x 76,526
x 0.856
£35,422

Mr Armstrong was given a service credit of 20 years and 10 months for transferring his accrued benefits into the Siemens Scheme, including a special service credit.  Mr Armstrong then accrued a further three years and 6 months of pensionable service.  

26. The fact that the GEC Plan pension was higher than the Siemens Scheme pension, meant the pension payable to him as result of the various guarantees was uplifted to £40,070.

27. Mr Armstrong’s maximum tax free cash was calculated as 1.5 x £80,206.52 = £120,309.78.  Rule 6.6 of the Siemens Scheme provides for lump sum benefits on retirement to be calculated in accordance with the model rules for Inland Revenue limits which were included as appendix 2 to the Rules.  These allow for a maximum lump sum based on the member’s Final Remuneration.  “Final Remuneration” is defined as the higher of the basic pay for the year in question plus the yearly average over the previous three or more years of any fluctuating emoluments; or the yearly average of the total emoluments from the employer over any period of three or more years in the last ten years.

28. Finally, in November 2002, Siemens sent Mr Armstrong an AVC statement from Scottish Equitable for the period ending 31 March 2002, showing a balance of £2,555.26 based solely on contributions made between 20 April 2001 and 19 April 2002.

29. The Trustee says this statement was issued in error.  It says that the balance of Mr Armstrong’s AVC account was paid to Siemens from Equitable Life in February 2001 and was converted into pension, payment of which commenced in March 2001.  The Trustee refers to a letter sent to Mr Armstrong in March 2001 which confirms an additional payment of £2,252.59 was received from Equitable Life, which purchased an additional amount of pension of £151.44 per annum.  The Trustee says a payment was inadvertently shown on a monthly return to Scottish Equitable when it had, in fact, been held back within the Scheme to be converted into pension because it was known that Mr Armstrong was retiring imminently.

30. Mr Armstrong considers that his pension has not been correctly calculated.  He says:

30.1. The £3,993 per annum should not be deducted as it related to the bonus paid in respect of a surplus in 1988.  With reference to paragraph 24.2, Mr Armstrong refers to the Plessey Fund Trustees’ Report for 1990/1991 where it states, in relation to the 15% bonus:

“Money purchase bonus accounts (awarded to those who were members of the Executive Fund as at 1st April 1989) will be treated in a similar manner to AVCs except that 115% (rather than 100%) of the balance will be credited to the GEC Selected Benefit Scheme.”

30.2. His pension should be based on actual transferred amounts and not on estimations.  This relates to the £109,165.95 difference in transfer values between that quoted in December 1997 and that transferred in July 1999 and the fact that this gave him only an extra 6 months service.  Mr Armstrong has also referred to earlier GEC Plan annual statements which indicated his pension could exceed Inland Revenue limits at 65.  He notes that his contributions had increased from 3% to 6% under the Siemens Scheme, but he does not see any additional benefits over the former schemes.  

30.3. His pension should take into account the additional AVC amount with Scottish Equitable.

30.4. His lump sum should then be recalculated to take into account the above.

CONCLUSIONS
31. Mr Armstrong’s benefits are limited by what the Inland Revenue will allow, as well as the application of the relevant rules and the operation of the Plessey Guarantee and the GEC Guarantee.

32. The question and answer numbered 7, given to members in February 1998 (paragraph 14) sets out concisely the practice to be followed in applying the two guarantees.  Rule 17.2 sets out the operation of the Plessey Guarantee.  The way in which the GEC Guarantee is then to be applied is clearly set out in rule 18.2.  Essentially two calculations would be performed and then compared to determine which provided the better result and, if the better result did not derive from the Siemens Scheme calculations, then an additional benefit would be payable to match the difference.  These two calculations are set out in paragraphs 24 and 25 above.  The pension which would be payable from the GEC Scheme by virtue of the exercise of the Plessey Guarantee is higher than the pension payable from the Siemens Scheme.  Thus the GEC Guarantee is brought into play to uplift the Siemens Scheme pension to the appropriate level.

33. The pension pursuant to the 15% bonus has correctly been deducted from the effect of the Plessey Guarantee.  This benefit was not provided as a result of service to 31 March 1991.  It was only provided as a result of benefits being transferred into the SBS.  While it was a condition of receipt of the 15% bonus that the member had also received the 1988 bonus, this does not mean that the 15% bonus related to earlier service.  But for the transfer, the 15% bonus may not have been paid.

34. The additional AVC statement from Scottish Equitable shows contributions made between 20 April 2001 and 19 April 2002.  Mr Armstrong left service in December 2000 and, therefore, could not make any further AVCs.  I have no reason to consider that the statement was issued otherwise than in error, in the manner described by the Trustee.

35. Mr Armstrong’s benefits were transferred into the Siemens Scheme with effect from 1 July 1997.  The difference between the transfer value quoted in December 1997 and the transfer value acted upon in July 1999 reflected the increase in the cost of providing those benefits.  Mr Armstrong was credited with an additional six months service compared with that which had originally been quoted to him.  There is no basis for considering he should have received more.

36. As set out in paragraph 24.3, an “uplift” was applied to take into account the difference in contributions and contracting out status.  Thus, Mr Armstrong derived additional benefit from the decision to treat him as a member of the Booster Plan.

37. Earlier benefit statements from the GEC Plan may have suggested that Mr Armstrong may breach Inland Revenue limits with respect to his potential pension.  However, his maximum pension is always calculated with regard to his Final Remuneration.  Therefore, if Mr Armstrong’s salary increased at a higher level than was assumed for the purposes of the benefit statements, he would be less likely to breach Inland Revenue limits.  The fact that he did not breach Inland Revenue limits is, by no means, evidence that he received no additional benefit from the higher contributions paid under the Booster Plan.

38. Mr Armstrong is not entitled to any further pension than that which he has been awarded.  Consequently, his tax free lump sum was correctly calculated in accordance with the Inland Revenue limits and the Siemens Scheme rules.
DAVID LAVERICK

Pensions Ombudsman

12 February 2004

� The temporary pension came about as the result of an actuarial surplus and, from September 1986, formed part of an improved benefit regime for the Plessey Fund.
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